®EJNEPANIBHAA CNY>XBEA NCMOJTHEHNA HAKA3AHNIA
depnepanbHoe Ka3éHHOe 06pa3oBaTe/ibHOe YUpeXAeHWe BbiCLLero o6pasoBaHus
«CamapCKuii opUANYECKUIA MHCTUTYT DefiepaibHOM CYXKObl UCMOMIHEHUA HaKa3aHUW»
FOpuanyecknii hakynbTeT
Kadbeipa rpakgaHcKo-npaBoBbIX AUCLIAMIIVH

BbIlNYCKHAA KBAJIM®ONKAUNOHHAA PABOTA

Tema: OcyLLUECTB/IEHME W 3alUUTa HeMaTepuasibHbIX MNpaB  /Muamuy,
OCYXX/[IeHHbIMU K NTULLIEHUIO CBO6O/bI

BbinonHun:

KypcaHT 1B3BoAa 4 Kypca,

PSA0BOW BHYTPEHHER CnyXobl
Tynurynosa Anua AMaH>Xy/i0BHa

HayuHblli pyKoBOAUTENb: PeLeH3eHT:

AOLIEHT Kadeapbl rpaXaaHCKo- Bpuo HavyanbHuKa ®KY NK-15
MPaBOBbIX AUCLUUMINH, KaHAMAAT YPCUH Poccum

IOPUANYECKNX HAYK, [OLIEHT, no Camapckoi o6nactu

MO/IKOBHWK BHYTPEHHEl Cy»K6bl MNOAMNONKOBHWK BHYTPEHHEN CNyXObl
BopueHKo Bepa AnekceeBHa KypmaHos MapaT Axmegosny

PellieHNe HayanbHMKa Kadeapbl 0 JONYCKe K 3aliuTe

[laTa 3almThbl: OugeHKa

Camapa
2021



2

Ornasnenue
BBEIEHIC ...........oo it 3
I'naBa 1. HEMATEPHAJIBHBIE TIPABA KAK OBBEKTHI
TPAKITAHCKUX IIPAB ..., 7
1.1. IlonsATHE, BUABI U CYUTHOCTHh HEMATEPHAIIBHOTO TIPABA.... ... 7

1.2. TlonsitTMe, OCHOBaHHMS W CHOCOOBI T'PAXAAHCKO-IPABOBOM  3aIIUTHI

HEMATEPHATBHOTO TIPABA .........eiiiiieeeeieieeeeiiteeeeateeeeeaaeeeeaeee e ase e e et aeeasaeeeeaseaeensae e 16
I'maga 2. HEUMYIUIECTBEHHBIE IIPABA JIUI, OCYXIAEHHbIX
KJIMIIEHWIO CBOBOIDBL ... 22

2.1. OcymiecTBIEeHNE JIMUYHBIX HEUMYIICCTBECHHBIX TPAB JUIAMH, OCY>KACHHBIMHU
K JIULLEHUFO CBOOOIIBL ..o oot 22

2.2, CnocoObl 3alIUTBl HEMATEPUAIBHBIX Onar JMUAMH, OCY>KICHHBIMHU

K JIULHEHUTFO CBOOOIIBL ..o et 36
BAKTIHOUCHIEC ... ......ooeee e e e e 47
BuOanorpa@uuIecKuil CIIMCOK ...............cccoooiiiiiiiiiiieiie e 51

TIPHUTOMKEHBIS . ......ooiiiiiiii ettt 57



3

BBenenue

AKTYaJILHOCTb T€MbI HCC/Ie0BaHuA. BOpockl COOMIOACHUS, pean3aiin
W 3alUThl TPaB 4YEJIOBEKA TMOCTOSHHO HAXOJATCSd B IIEHTPE BHUMAaHUS
KOMITETCHTHBIX OPraHoOB. OJTO KacaeTcs M HEMaTepuajbHBIX MPaB JUYHOCTH,
KOTOPBIE BXOJSAT B CTPYKTYPYy IpaB ¥ CBOOOJ YEIOBEKA W TPaKAaHWHA, OJHAKO
MX OCYIIECTBIICHHUE 3a4ACTYIO MPOUCXOIUT CIIOMKHEE.

OCyYIIECTBIICHAE JIMYHBIX HEUMYIICCTBEHHBIX IMPaB SBISCTCS BaKHBIM
KOMIIOHEHTOM  craryca  JuyHocTth.  Choydaw, KOrJga  Takue — IpaBa
HE OCYULICCTBISIIOTCS, TMPEACTABIAIOT COOOH BEChbMA CIOKHYK MPOOIeMy.
Ecnu paccmarpuBaTh AaHHYIO KaTErOPHUIO MPaB MPUMEHHUTEIBHO K OCY>KICHHBIM
K JIMIICHUIO CBOOOJBI, TO MBI 3aMETHUM, YTO peaju3allis HeMaTepuajbHbIX MpaB
JAHHBIX JIMI[ HMMEET CBOK cHEU(pUKY W  OpoOJIEMaTHKy, CBS3aHHYIO
C OrpaHWYCHHEM TMPABOBOrO CTaryca JIMYHOCTM HAa MOMEHT OTOBIBAHUS
€/ HaKa3aHwusl.

Peanuzaims u 3anura JMYHBIX HEUMYIIIECTBEHHBIX MPaB 3aKPEIJIEHBI Kak
Ha ypoBHE Poccum, Tak U Ha MexaAyHapoaHoM. B ct. 22 BceeoOuiel aeknapanuu
npaB 4ejaoBeka, nOpuHiTOM ['eHepanbHO AccamOneeit OOH 10.12.1948
r., OOBABISETCA TO, 4YTO OBITh MOJBEPrHYTHIM KaKMM-TMOO MOCAraTeabCTBaM
HA YE€CTh U JOCTOMHCTBO HE MOKET HU OJIMH YEJIOBEK, KAXKABIA 00J1a0acT MPaBOM
«HA MaTepUAJTU3ALMI0 HY>KHBIX JIJISl TOAACPKAHUS €0 YYBCTBA JOCTOMHCTBA U JUIS
OecnpensITCTBEHHOTO (POPMUPOBAHUS MPAB JIMYHOCTH ¢ TOMOIIBIO HAMOHATBHBIX
YCUJIMH W MHTCPHALMOHAIIBHOTO COTPYJIHHYECTBA, 4 TAKXKE COTJIACHO CTPYKTYpE

¥ pecypcaM KakIoro rocyaapcTsay .

! BeeoGmas nexmapatus pas 1 cBobox yenoseka (mpursta IeHepanbHOil AccamGneeii
OOH 10 nexadpst 1948 rona) // Poccutickas razera. — 1998. — 10 nexabpsi.
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Koncrutynus Poccuiickoit ®enepanmu 1993 r. (nanee — Koncturyuus PO)
OOBSIBMIIA, YTO YEJIOBEK, a TAKXKE €ro MpaBa W CBOOOJBI MPEACTABIISIOTCS B BHJIE
BBICIIEH [IEHHOCTH, ¥ MX NPU3HAHNE U COONFOICHNE — 0OS3aHHOCTh FOCY1apCTBA .

OCHOBHBIE HOPMATHBHBIE MPABOBBIE AKTHI, KOTOPbHIC OBUIM TPHUHATHI
B0 wucnojgHenue Koncturynum Poccuiickoit ®enepaumu B chepe 3amuThl
HEMATEPUATBHBIX TTPAB MPEACTABISAIOT COOOH LETYIO CUCTEMY, B KOTOPYIO BXOJUT
I'paxnanckuii koxekc Poccumiickoii denepanmu (manee — 'K P®), Bnepseie
B HAlIEH WCTOpPUM OXBAaTHBLIMIA HeMaTepualbHbE Onara Kak OOBEKTHI
rpaXAaHCKUX TmpaB. JlaHHbIE OOCTOSTENBCTBA, NPEUMYIIECCTBEHHO, YCHIIWIA
MHTEPEC 3aKOHOJATENsl K HOPMATHBHOMY OOECIECUEHUI0 HEMATEpUAbHBIX Onar
JUYHOCTH, TEM HE MEHEE, CETOAHSIIHEE COCTOSHUE TPAKIAHCKO-TIPABOBOTO
PErIaMEHTUPOBAHKS OTHOWICHUH MO MOBOAY HEMATCPUAIBHBIX Oflar A0 CHX MOP
HA 3Tare Pa3BUTHSL.

CH0XXHOCTB U MHOTOACTIEKTHOCTh BOIPOCOB, KACAFOLIUXCS
IPaXIAHCKO-MIPABOBOTO CTaryca JIML, KOTOpbIE OTOBIBAIOT HAKA3aHWE B BHJE
JMIIEHUST CBOOOBI, HE PA3PCIIAKOT MPOAHAIM3UPOBATH TO3ULMH TPAKIAHCKOTO,
YTOJIOBHO-HCIIOJIHUTENBHOTO 3aKOHOJATENILCTBA, HE YUMTHIBAS MEKIYHAPOIHOTO
NEHUTCHIIMAPHOTO MpaBa, 0e€3 COBEPIICHHOIO AaHAIM3a MPAKTUKKA OOECTeUCHUs
HEMATEPUATBHBIX O1ar OCY>KACHHBIX, UX MaTepUaIN3ali A 3AIIUTHL.

HeoOxomumo 0003HAYWTh, 4YTO CErOAHS MPOUCXOIAT CYIIECTBEHHBIC
U3MCHEHUS B OpPraHM3aluu JACATEIbHOCTH WCIPABUTENBHBIX  YUPEIKICHHNA.
Hacrosiiee mnposiBAsieTCsT B OCHOBHOM B WX MPEAHA3HAUYCHUHU. HEOOXOIUMBI
peaOUIMTAMOHHBIC IIEHTPbl 1O BO3BpAlICHUIO B OOIIECTBO TpakaaH s
amantagui. MHOro BbeIpa0OTaHO MAJisi TyMAaHHW3aUUMM OOCTAHOBKM OTOBIBAHUS
HAKa3aHWs, YTO NPEICTABISACTCS JA0KA3aTelIbCTBOM AKTYaJIbHOCTH BOIPOCOB

YBAXKCHHUA U obecneueHus HCMATCPHUAIIbHBIX Onar TUYHOCTH.

2 Koncturyuuss Poccuiickoii Deaepanuu: TEKCT C HU3MEHEHUSIMH W JONOJHEHUSMH
Ha 14 mapra 2020 r. Ne 1-®@K3: [nmpuHsATa BCEHapOAHBIM ronocoBanueM 12 mexadpst 1993 r.]
// OdpuimanpHBIl MHTEPHET-TIOPTAN NPaBoBOH HHPOpMaru (WWWw.pravo.gov.ru) 4 M
2020 r.
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OO0beKTOM HCCJIeI0BAHUSI BBICTYNAOT OOLICCTBEHHBIE OTHOLICHUS,
BO3HMKAKOIIMX B CBA3M C peanu3auueid, a Takke OOECHEUYCHUEM 3allUTh
HEMATEPUAIBHBIX OJar JIMIIAMHU, OCY>KICHHBIMA K JTUIICHUIO CBOOOIBL.

IIpenmer mnccaenoBaHusi MPEACTABISET COOOH JEHCTBYIOIIUE HOPMBI
IPAKIAHCKOTO, YTOJIOBHO-UCIIOJTHUTEIIBHOIO 3aKOHOJATEIBCTBA
M WHBIE HOPMATUBHBIE I[IPABOBBLIE AaKTHI, PETTIAMEHTUPYIOMIUE PEATU3ALUIO
W 3aI0UTY HEMATEPUATIbHBIX OJiar JHMIlaMH, OCY>KJIECHHBIMU K JIMIIEHUIO CBOOOIBI,
a TaKKe TEOPETUYECKas JUTeparypa U SMIMUPUUYCCKUNA MaTeprhasl 10 YKa3aHHOH
TEME.

Heas wWccnenoBaHus  ABIAETCS  W3YYEHHE M aHAIM3  BOIPOCOB
OCYILECTBJIICHUE W 3allWTBl HEMATEPHAIBHBIX MpPaB JIMLAMU, OCYKICHHBIMHU
K JIMIICHAIO CBOOOJBI HA OCHOBE aHAINM3a, MACHCTBYIOLIETO TIPAXKIAHCKOIO
U YTOJIOBHO-UCIIOJHUTEIILHOIO 3aKOHOAATENbCTBA, MPAKTHUKHA KX MPUMEHEHUS,
a TaKKe BBISBICHHS MPOOJIEMHBIX aCIIEKTOB B paccMarpuBaeMoi cgepe.

B cooTBeTCTBHH ¢ AJAHHO LIENBIO OB MOCTABJICHBI CAEAYIOIUE 3aAa4H:

- WU3YYUTH IMOHATHE, BUIBI U CYIIHOCTh HEMATEPHAIIBHOTO M1paBa;

- [IPOAHAITN3UPOBATH ITOHATHE, OCHOBaHUA 51 cocoObl
IPAKIAHCKO-NIPABOBOM 3aILMTHI HEMATEPUAIIBHOTO IPaBa;

- paccMOTPETh  OCYIIECTBIEHUE JIMYHBIX HEUMYILECTBEHHBIX IIpaB
JMLAMH, OCYKAEHHBIMU K JIMIIEHUIO CBOOOIBI,

- OMPEACTUTh  CIOCOOBI  3AlMTHl HEMATEPUATIBHBIX TpaB  JIMII,
OCY>KIIEHHBIX K JIMIIEHUIO CBOOOIBI.

MeTtoaos10rnuecKkoii OCHOBOH HCC/ACAOBAHMUA SBISIOTCS. OOIICHAYYHBIE
METOJIbl — CACTEMHO-CTPYKTYPHBIA METOJI, AMATIEKTUYECKII, METOBI (POpMaTbHOM
JIOTUKH, YaCTHO-HAYYHBIE METOABl — (OPMalbHO-IOPUANYECKUN, CPABHUTEIBHO
-[IPaBOBOM, METO IIPABOBOIO MOJAETUPOBAHUS.

Teopernueckoii 0a30i HCCACAOBAHUS TTOCTYKUIM TPYABl TAKUX ABTOPOB,
kak: B. K. Augpees, M. B. bakaesa, E. ['aspusios, b. M. I'onrano, K. B. Kapmos,
B. B. Keawuna, M. H. Maneuna, H. H. Ilapeiruna, T. M. Paccosiosa,

E. A. CyxaHoBa u npyrue. ['oBops 0 creneHu pa3pabOTaHHOCTH TEMBI, HAJO
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0003HAUUTh, YTO HA CCTOAHSIIHUNA J€Hb JIMYHBIE HEUMYIICCTBEHHBIC
MPaBOOTHOIICHUS MPUTIATUBAOT BCE OOJIBIIE HHTEPEC UCCIEA0BATEIICH.
Ctpykrypa m o00beM paldoThl ONPEACIICHBI NEIBKD H  3ajJa4amu
uccienoBanus. BeimyckHas kBanuukaimoHHas padoTa COCTOMT W3 BBEICHMS,
JIByX JIOTMYECKH CBSI3aHHBIX TIJ1aB, BKJIIOYAKOIIMX B ce0s yeThipe naparpada,

3aKITFOUYCHU S, OMOIMOrpauyuecKoro CrmcKa.
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ITJABA 1. HEMATEPUAJBHBIE TIPABA KAK OBBEKTEI
TPAKITAHCKHX TTIPAB

1.1. ITonsiTHE, BUABLI H CYIHHOCTHh HEMATEPHAJIBLHOIO NMPaBa

JUis MOJHOTO W BCECTOPOHHETO PAaCCMOTPEHHUS BOIPOCOB  3aALIUTHI
HEMATEPUAIBHBIX Onar OCYXKACHHBIMM K JIMIICHUIO CBOOOIBI, HEOOXOAUMO
0o0patuThCss K OOWICH XapaKTEpUCTUKE HEMATEPHATBHBIX MPAaB KaK OOBEKTOB
IPOKIAHCKHAX TTPAB.

3akononarensCTBO Poccuiickoii  denepanuu  Ha  CETOAHSIIHHUIA  JICHB
MOJABEPracTCss M3MEHEHUSM B MPABOBYKD JOKTPHUHY WM B IMOHATUHHBIA anmapar.
Bmecre ¢ Tem HayuHOe COOOHIECTBO JOCTATOYHO TMO3WTHUBHO BBIPAKAET
ONPENECIICHHOE BO3ACHCTBME Ha 0OoJee TOYHOE W SICHOE NPUMEHEHHE
TEPMUHOJIOTHH.

B pazButMM TPOXAAHCKOTO  3aKOHOJATENBCTBA PoccMM  BBIpAXKEH
PYKOBOASIIMA BBIBOJA KAacaTeJbHO HEMATEpPHAIbHBIX Ofar, YKa3blBarOLIWMA
Ha HEOOXOOMMOCTh JOIOJHUTH IPABOBBIC IOJIOXKEHUS, OOJANAOIIMUX LENIBIO
OCYIIECTBICHUS W 3alUThl TEX WM WHBIX BHJIOB HEMarepHalIbHbIX Onar
W JIMYHBIX HEWMMYIICCTBCHHBIX MMpaB TpaxaaH. [10100HOE MNPEASTOKEHUE YKE
BBICKA3bIBACTCSl HE B MEPBBIA pa3, HA HEOOXOAMMOCTb HauOOJIee MOTHOLEHHON
pPErNIaMEHTAlMM  JIMYHBIX ~ HEMMYVIIECTBEHHBIX IMPAaB  CBUACTEIbCTBOBAIOCH
U TIPEXKIE.

Ha ocnHoBanum cr. 128 'K P® 00beKTaMH TpaKJaHCKUX MpaB B YMCIEC
JIPYTHX TIPEJICTABISIOTCS HeMaTephaibHeie Onara’. B camoii cr. 128 'K Pd Her
ONpPEACTICHUST TEPMHMHA «HEMarepuajibHble Onara». OTKPBITBIA  NEPEUYEHB

HCMATCPHAJIbHBIX omar wu JIMYHBIX HCUMYLICCTBCHHLIX  IIPaB HNMCECTCA

3 I'paskmanckuit konexe Poccniickoii denepauun (dacTb nepsasi): (enepaibHbIi 3aKOH:
TEKCT C M3MEHEHUSIMH M JomnoysHeHusMH Ha 9 maprta 2021 r. Ne 33-@3 [npunsat 30 HOsAOpS
1994 r. N 51-@3] // OduumanpHblii WHTEPHET-MOPTAN MPABOBOW  WH(pOpPMaLHNU
(www.pravo.gov.ru) 9 mapta 2021 r.
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B ¢T. 150 'K P®, rae o0o3HaueHBbI HeMarepuaibHbie Ojara, Takue Kak. KU3Hb
¥ 370POBbE, YE€CTh M JOCTOMHCTBO JIMYHOCTH, YACTHAS HENPHUKOCHOBEHHOCTb,
JIENOBasl pemyTanus, HENPUKOCHOBEHHOCTh YAaCTHOM >KM3HW, WHIAWBUAyaIbHAs
1 (amuiibHas TaifHa, a Tak’ke CPOPMUPOBAHO B BHUJIC JIMYHBIX HEUMYIIICCTBEHHBIX
OpaB. NPaBO CBOOOJHOrO MEPEMEIIEHUS, MPAaBO M30paHHMs MECTAa HAXOXKICHUS
Y SKATENBCTBA, MPABO HA UMS TPAKIaHUHA, TPABO aBTOPCTRA.

B paccmarpuBaemoii  pemakumm  cr. 150 'K PO mpaso
Ha OECHPEnATCTBEHHOE MEPEMELICHUE, MMPABO HA UMSs, aBTOPCTBA, MPEANOUYTCHUS
MECTa HAXOXKACHHUS M JKUTEIBCTBA, OTHOCATCS K JIMYHBIM HEHMYILIECTBEHHBIM
npaBaMm, a He K HemarepuanbHbiM Osiaram. Kpome toro, B ¢1. 150 'K PD umeercs
CChUJIKA Ha MPOYME HEMATEpUalibHble Oyiara JUO0 T€ WM WHBIE JIMYHBIC
HEUMYIIECTBEHHBIC TPABA, HEOMPEAECIICHHBIE ACMIEKThI B YKa3aHHON CTaThe.

[Tonsarue paccmarpuBacmbix Onar B YUC oOnagaet cBoei crnienu(pukoi,
U JJI TOTO, 4TOOBI PACCMOTPETH €ro, HEOOXOJAUMO YCTAaHOBHUTH OOIIECE MOHSATUE
HEMaTEPUAIBHBIX OJiar.

BaxxHo 0003HauWTh, 4TO HEMAaTEpUalbHBIC Onara PO3HATCS HE TOJBKO
OT JIMYHBIX HEUMYINECTBEHHBIX TMpaB, a TakkKe H MEKIy COOON.
B vacTHOCTH, KM3HB U 3J0POBBE BCETIA BBICTYMAOT SBJICHUSIMA OUOJIOTHYECKOTO,
(PM3MOTIOTUYECKOTO CBOKMCTBA, B CBOK OYEPEAb YECTh, JOCTOMHCTBO, AEIOBAs
peryTanus OpPeICTaBICHbl KaK COLMATbHO-TICUXO0JIOTHYECKAash KaTeropusi, YacTHas
u (aMusibHas TaiiHa 00JIaat0T JUYHOCTHBIM W WH(OPMAIIMOHHBIM XapaKTEPOM.
Cesi3pIBacT K€  PAcCMaTpUBAacMbIe  HEMaTepUabHbIE  Ojlara  TO,  4TO
WX TPU3HAHKE, OXPaHa W 3alluTa BCET/a FapaHTUPYETCS MyTEM MPEAOCTaBICHUS
rpakJaHaM JIMYHBIX HEUMYIICCTBEHHBIX MpaB Ha MOAOOHBIE OOBEKTHI,
YTO 3aMOJHAET UX TPAKAAHCKO-IPABOBBIM 3HAYEHUEM, BCIEACTBAE 3TOTO U3BATHE
n3 nosokeHust cr. 150 I'K PO ccbuikm HA «npoYre JTUYHBIE HEUMYILIECTBEHHBIC
npaBa» OyAET BBIPAXAThCS ¢ YMEHBIICHUEM CTENEHU 3aKOHHOW perjiaMeHTalluu

NpcacCTaB/JICHHOIO BUAa I'paKIaHCKHUX ITPaB.
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B axktyanpHOH NpaBOBOW JMTEparype 3aKOHOAATENb YETKO HE pasaeiisieT
CBSI3b MEXKIY «Onmarom», «HEMATEPHAILHBIMHA LEHHOCTAMUY, «CYOBEKTHBHBIMU
HEMMYIIECTBEHHBIMU ITPABAMM.

[To muenuto I1. B. KpameHnHHMKOBA, MOJ00HAs KAaTEropusl, KaK «JIMYHBIE
HEUMYIIECTBEHHBIC TPABA» OXBATHIBAETCS TEPEYHEM HEMATEPHATBHBIX OJar
B1. 1 cr. 150 TK PO,

C Touku 3peHus M. H. ManenHnoii HemarepuaiibHble (CyObEKTUBHBIE) Onara,
B TOM YHCIIE€ IUJIOJAbl WHTEIUIEKTYAIBHOW JEATEIbHOCTH BBICTYNAKOT B BHUIE
OOBEKTOB JINYHBIX HEMMYLIECTBEHHBIX MPAB, OJAHAKO MPH 3TOM OHA YKA3bIBACT,
YTO  PEOAKOUI  CT. 150 TI'K P®  pekOMEHAyeTcs  YTOYHHUTH,
«M3BSIB W3 CITHCKA HEMATEPHATBHBIX IEHHOCTEH HEMMYIECTBEHHBIEC PABa» .

JlonvHckas B. B., B cBOKO 0o4epelib, YKa3bIBAET HA OTCYTCTBUE OTYETIMBOIO
pa3rpaHUyYEHUs MEXKJIY HEMATEPUATIBHBIMU LEHHOCTSMU C OJHOM CTOPOHBI,
Y JTUYHBIMA HEMMYLICCTBEHHBIMU NTPaBaMU — C APYTOH, U MPUBOJUT KAK IPUMEDP
ct. 150 'K PO, rae ecthb conepkanue 00 OAHOIO XapakTepa SBICHUAX KaK KU3HH,
3I0POBbS, MpaBa OCCIPENATCTBEHHOIO NEPEMEIICHHUS W MTPOUYMX HEMATEPUATBHBIX
Onarax, BKJIFOUEHHBIX c000pa3Ho ¢T. 128 'K PD B uncino 0OBEKTOB IpaXKIaHCKUX
npaB6. JlonuHckas B. B. ykasblBacT, 4TO CyWIECTBYIOLIMAI MOAXOA TOABEPract
K CMCIIMBAaHWIO OOBEKTOB TMMpaB M  HEMOCPEACTBEHHO  COAEP’KaHUS
[IPABOOTHOIIICHUS.

Ha ortcyrcTBHE OTYETIIMBOCTH B paccMarpuBacMOM BONPOCE YKa3blBACT
Muxaiinopa M. A., yTBepXAawollas, 4YTO HEMATEpUaIbHble Onara W JIMYHBIC
HEAMYILECTBEHHBIE MpaBa IO CYIIHOCTA MOXO0XKH, HO MPHU ITOM pPa3IAYarOTCs
B CBOMX TMIOHATHSX, YTO JAET Pa3HOMIacue Mexay colboil W Beaer

K (OPMUPOBAHUIO TMPOTUBOMOJIOKHOIO BBIBOJA O TOM, YTO YKa3aHHbIe OJara

4 Kpamenunnukos II. B. ABropckue u cmexHble ¢ HuMmM mnpasa: Ilocrareiinbiit
xomMeHTapuii rnas 70 u 71 I'paxknanckoro kogekca P®. — M.: Craryt, 2015. — C. 25.

>Manensa M. H. OOnaponoBaHue peIIeHUs cyna O JOMYyI[EHHOM HapyLIeHUH
KaK Croco0 3ammuThl rpakaaHckux npas // XKypHan poccuiickoro npasa. — 2012, — Ne 2. — C. 18.

® Monuuckas B. DIpamanckoe mnpaso. OGbekTbl mpas: VYueGHoe —mocobue
s OakanaspoB. — M.: IIpocnekt. —2018. - C. 17.
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17} JIMYHBIE HEUMYIICCTBEHHBIC npasa BO3MOYKHO CBECTH
B OJIHY TPYIINY ¥ HANMEHOBATH NX HeMAaTEePHUATBHBIMA LIEHHOCTSIMH .

Ha  1MCKYCCMOHHOCTBR ~ BOIpPOCA  COMOCTABIICHUS  NPEACTABICHUIN
0O «HEMATCpUAIBHOM Oyare» W  «JIAYHOM  HEUMYIICCTBEHHOM  TPABE»
noATBep KAacT Takke bakaesa WM. B., mnomararomas, 4ro COBOKYIHOCTH
paccMarpUBAcMBIX TOHATUN TMPOMCTEKAET B PE3YNbTATE HAMMEHOBAHWUS HOPMBI
cT. 150 'K P® «HemarepuaiibHble OJ1ara» U ¢IMHCTBEHHOTO MEPEYHS, Kya BMECTE
C HEMaTepPHATBHBIMH GJ1araMi BXOJIST JTHYHbIE HEMMYIIECTBEHHBIE IIPaBa’.

CnenoBarenbHO, OONBIIAS YAaCTh YYEHBIX CUMTAKOT, YTO HET HMCXOJHBIX
NOJIOKEHUH U1 OOBEAMHEHNSI PACCMOTPEHHBIX TOHATUNA W YTO HEMATEPUAIbHBIE
Omara BBICTYMAKOT B KayeCTBE OOBECKTOB JIMYHBIX HEMMYLICCTBEHHBIX IPAaB,
a HaJIM4uMe OJHOrO CIHUCKA, COACPXKALIETO Kak HeMmarepualibHble Oara, Tak
W JINYHBIC TIPABA, BBICTYNAIOT OIIUOOYHBIMHU.

Kak BeITekaeT 3 ykazaHHbelx u3meHeHuit B ¢r. 150 I'K P®, 3akononarens
yuden noAoOHbIe TpaHC(HOPMALMK, KOTOPBIE KaCAtOTCs COXPAHMBIIErOCS BOMPOCA
O pa3rpaHUYCHHUH MOHSATHI HEMATEPUAIIbHBIX OJIar W JIMYHBIX HEUMYIIECTBEHHBIX
npaB. Tak, B O0OyCIIOBJICHHOH Mepe HUMEIOLIMECS W3MEHEHUS JMKBAIUPYIOT
AKTYaJIbHOCTb TEOPETUYECKUX CIIOPOB UCCIIEAYEMOIO BOIPOCA.

[Tpu BCceEM 3TOM CTOUT 0O03HAYMTH, UTO YKa3aHHbIE W3MeHEHUs B ¢T. 150 ['K
P® He uCKIOYaOT MpoYMe AMCKYCCUOHHBIE U MPOOIEMHBIE BOMPOCHI, CBA3AHHBIC
C MOHSATUEM HEMATECPUAIBHBIX OJiar, a TaKXKE CBOMCTBA M Pa3MEKECBAHMS OJHHMX
BUJIOB HEMATEPHATIbHBIX OJ1ar OT BCEX OCTAIbHBIX.

[Ipn Takmx cuTyauusx aOCOMIOTHO TOHATHO, 4YTO 3HAYEHUE MOHSITHS
«HEMATEPHATIbHOE 0y1aro» He 3a)MKCUPOBAHA B TPAKIAHCKOM 3aKOHOAATEIBCTBE.

Tak, HemarepualibHOE Onaro He 00JaAAcT KAKUM-TMOO WUMYIIECTBEHHBIM

COCPKAHUEM,  KOTOPOE€  OTHOCHTCS  Kak K  (DU3HYECKOMY  JIHWILY,

7 Muxaiinopa M. A. JInunbie HEMMYIIECTBEHHbIC NpaBa W HeMaTepHalbHble OJara;
TPaTULIIOHHOE MOHMMAaHHE W HOBBbIE MOIXozbl // 3akoHBI POCCHU: OMBIT, aHANW3, MPAaKTHUKA.
-2014. - Ne 4. - C. 5.

® Bakaesa W. B. I'paxmanckoe mpaBo Kak oTpacib npasa // 3akomsl Poccuu. — 2017,
—Ne3.-C.95.
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TaK M B OINPEIEICHHBIX O0OCTOSTENBCTBAX HOPUAUUYECKOMY, KOTOPOE HMEET
HEOTUYXJAAEMOCTh M HENEPEAaBaEMOCTh OT POKIAECHUS, MO0 B CHIIy 3aKOHA
o0nafaeT JMYHOM HAMpaBICHHOCTBIO M XapaKTEpU3YETCsl BOCCTAHOBJIEHUIO
TIpY HAPYIICHAN .

Kak 0Obuto 0003HaueHO, oOnanareneM CyOBEKTHBHBIX HEMMYIICCTBEHHBIX
npaB, 0OBEKTOM KOTOPBIX MPEACTABJISAIOTCS HeMarepuaibHble Onara, B OOJbLICH
YacTH CJIy4acB BBICTYMAET (PU3NYECKOE JIULLO.

[Tpu BceM 3TOM M3 OOLICH KaTeropuu (PU3NUYECKUX JIUILL CIETYET BBIICISTS,
B YACTHOCTH, JIUIL[, OCYKJACHHBIX K JIMIICHUIO CBOOOABI. J[ofis HemarepuaabHBIX
Onar JaHHOM KaTeropuu JIMI HWMEET YETKO TMPOSIBICHHYI0 OCOOCHHOCTb,
OMPENIEICHHYIO UX TECHBIM OTHOLICHUEM C MEHUTEHIMAPHOM JIeITEIbHOCTBIO.

IOpuanueckue nuua, B TOM 4ucie opraHbl W yupeskneHus YUC, Takke
00aaoT HeMarepualbHbIMU  OnmaramMmu — 3T0 AenoBas penyrtauus YHC,
KOMMEpUYEeCKas M chnykeOHas TailiHa, 0paBo CBOOOJHOIO MEHSATh CBOM
IOpUIMYECKU 1 (PaKTUYECKUiA aapec; MpaBO aBTOPCTBA — UCKITFOUMTENLHBIE MTPaBa
U CPeICTBAa MHIMBUAyaIM3alUMU OpUaAndYeckux Juill. OJHUM M3 MPU3HAKOB
yupexkaenuit YUC kak cyObeKkTa IpakJqaHCKO-TPABOBBIX OTHOLICHWHA BBICTYMAET
HaJIMYMe  UMYLIECTBA,  AHAJIM3UPYEMOrO0  KAaK  COBOKYNMHOCTb  BEIICH
¥ UMYIIIECTBEHHBIX MTPaB.

CylHOCTh JIMYHOTO HEUMYIICCTBEHHOTO TMpaBa COJACPKHUTCS B TOM,
YTO0 OHO TApPaHTUPYET TPAKIAHMHY (PUIMUECKYI0 W  HMHTEIUIEKTYaJbHYIO
HEMPUKOCHOBEHHOCTh €r0 BHYTPEHHETO MHUPA KaK MHIUBUAYAIbHOW JMYHOCTH.
HemartepuanbHbie Onara Helb3s OLUEHUTh, HEBO3MOXKHO KUCMOJIb30BATh BEJIMUYMHBI
MAacChl, JJMHHBI, 00bE€Ma, CBOWCTBEHHBIE BEIIaM, HE MPHUMEHSIOTCS MOJIOKEHMUSI
NOJYYCHUS MATEHTA, YCTAHOBJICHHBIC ISl M300PETEHHMM, MHOTOOOPa3HBIX CXEM,
UHAYCTpUANIbHBIX 00pa3iioB. To ecTh, HeMarepuaibHble Ojlara HE pacroJiararor

TUMOBBIMU MAPaMETPaMU MaTEPUATBHBIX MPEIMETOB. 3aKOHOJIATEIb CPABHUBACT

® PeiGakoB B. A. O rpaIaHCKO-IIPABOBOM MEXaHH3Me OOECIIeueHHs Ge30MacHOCTH
mmuHoctH // FOpucer. —2017. —Ne 2. - C. 6.
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paccMarpuBaeMble Onara sApoM KOTOPBIX MPEICTABISIETCS PABEHCTBO, CBOOOIA
BOJIM U UMYILIECTBEHHAS CaMOCTOSTENEHOCTE .

Hemarepuaneneie  Omara  00nafar0T  COLMAIBHBIM,  KOJUICKTUBHBIM
U WHIABUAYAIBHBIM 3Ha4YeHueM. [1odToMy NpH HapylIeHHM U MOCATraTebCTBE
JaHHBIE OJlara CJIEIyeT OUEHUBATh, YUYUTHIBAS OOBCKTUBHBIA ACIEKT — YPOBEHb
COLMAITBHON BAXKHOCTH OJlara W WHIMBUAYATBHYIO OLCHKY C yYE€TOM MHCHUS
ONPEAECNCHHON MO3UUMU W JIMYHOCTH mocTpaaasiiero. ConuanbHas MOJE3HOCTh
HEMATEPUAIBHOTO OJlara  KOHKPETHOTO TPOKAAHWHA MOJIyYaeT BBIPAKCHHE
B ABTOPHUTETE IOCYAAPCTBA, B YACTHOCTH HWCIOJIHUTEND, 3apa0OTABIIMI BBICIICE
BO3HArPOKACHUE HA MEKIYHAPOIHOM KMHOMPEMHH JIMOO aBTOPCTBO HA TMOJIE3HOE
N300pETEHNE UMEIOIIEE TTOJIOKUTENBHOE HAMIOTHEHHE .

B Pa3HOOOpPA3HbIX ~ HOPMATHUBHBIX  WCTOYHMKAX,  MOCBSIICHHBIX
WCCIICIOBAHUIO JIMYHBIX HEUMYINECTBEHHBIX OJlar, HEOJAHOKPATHO HAYMHAIKACH
MOMBITKA YCTAHOBUTH CBOMCTBO, OTHOCSIIEECS JIMIIb K HEMATepUaIbHbIM OJaram.
OnHako Ha CETOAHSIIIHMAN JIE€Hb MPABOBEABI HE MPULLUIA K KAKOMY-TO PE3YJIBTATY,
U PACKPBIBAOT COAECP)KAHUE HEMATEPUAIBbHBIX OJlar TOCPEACTBOM €IMHCTBA
NPU3HAKOB, CBOMCTBEHHBIX JJsl JAHHOW Kareropuu mnpas. [Ipu 3TOoM mroOoi
U3 TPU3HAKOB B OTACIBHOCTH MOXKET OTHOCHTBCA KW K HHBIM [IPABOBBIM
kareropusiM. ['K PO onpenenser aBa npu3Haka, XapakTEPHBIX paccMaTpUBaAEMOM
rpynne OOBbEKTOB: MEPBBIA — 3TO HEMATEPUAIBHBIA XapaKTep, BTOPOH MPHU3HAK
—  HEOTYY)KHAEMOCTb M HemepenaBaeMocTb.  OOHAKO  3aKOHOJATENb
HE acT COACPIKaHUs YCTAHOBICHHBIX HpI/ISHaKOB“.

B ropumnyecknx m3aaHusx 0OyCIOBIICHO, YTO MPU3HAK HEBEIIECTBEHHOCTH
03HAYaeT HE OCYLICCTBUMOCTH BBIPAKEHUS HEMATEPUAIbHBIX OJlar B JACHEIKHBIX

o0 Apyrux BCJIMYMHAX, HMCIOJB3YCMbBIX IIPH YCTAHOBJICHHH LICHHOCTEH

1 Maneuna M. H. TlousTtue u BUABI HEMATEPUATBHBIX ONar Kak OOBEKTOB JIMYHBIX
HeuMyIecTBeHHbIX mpas // [IpaBo yenoBeka Ha WHAMBUIYAJIbHBIN TOJOC U ero 3amuTa. — 2015,
—Ne13. - C. 18.

i Hessroguna E. JI. I'paknaHCKO-IpaBOBOM MEXAHU3M 3alUThI E€JIOBOW penyTaluu
B Poccun: manopamaslii 0030p // LexRussica. —2018. — Nel (134). — C. 11.
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MaTepUAIBHOrO Xapakrepa. HrTak, MOXHO chaenarb BBIBOA, YTO TOHSATHE
«HEMATEPHAITLHOCTB) COJIEPKUT:

- HE BJIAJICET MATCPUAIBHBIM BBIPAKCHUAEM,

- OTCYTCTBHE HMMYIIECTBEHHOTO OOBEKTA CXOXKEro JIMOO HMACHTUYHOTO
MaTtepuaibHOMy Onary;

- HEBO3MO)KHO NEPENATh HEMATepUaibHOE OJaro B MMYLICCTBEHHOM
SKBHUBAJICHTE.

HeoTuyxmaeMocTh 1 HEMEpeaaBacMOCTh HEMATEPHAIILHOTO OJ1ara O3HAYaeT,
YTO paccMaTpuUBaeMbie Oyiara HENMb3s 0TOOpaTh OT 00MaAaTENs U MEePEAATh UHOMY
JIMILY, B HACTOSLIEM MPU3HAKE COACPIKUTCS XaPaKTEPHOCTh HEMATEPUAIIbHBIX OJIar.
Tak Kak HEBO3MOKHO NEPENaTh COOCTBEHHOE JOCTOMHCTBO, 100POE UMsI, TOTOMY
YTO HEMarepualibHble Oyiara He 007anarT COOCTBEHHBIM MaTEPHUATBHBIM
BBIPDOKEHUEM M CYIICCTBYIOT JIMIOb B OTHOLICHWM KOHKPETHOH JIMYHOCTH,
OJTULICTBOPSIFOTCS B ONMPEACITIEHHOM YEJIOBEKE.

[Ipu3Hak HeoTuyKaacMocTh Onara yKa3blBa€T HAa TO, YTO JIMYHOE MPaBO
HE U3BIMACTCS TOCYTAPCTBOM M HE OTPAaHUYUBACTCA.

HckmroueHneM W3 TOpHU3HAKa HEOTUY)KIAEMOCTH M HENEPEIABAEMOCTH
SBJIICTCS peanuzanus U 3alMTa  HACJEIHUKAMU CYOBEKTUBHBIX
HEUMYIIECTBEHHBIX MPAaB, OTHOCAUIMXCA K yMEPLIEMY 4YEJIOBEKY. TpeThu JMna
PEATM30BBIBAIOT 3aUIMTy M OXPaHy JMYHBIX HEMMYIIECTBEHHBIX MPAaB, MPEXKIE
OTHOCHBILIMXCS K yMEpIIEMY, COOCTBEHHBIX MHTEPECAX, WM B MHTEPECAX €ro
naMmaTi. B yactHOCTH, B moctraHoBicHun [lienyma BepxoBHoro Cyma PO ot
24.02.2005 ropa Ne 3 «O cyneOHOH NpakTHKE MO JA€jdaM O 3alllUTe YECTH W
JOCTOMHCTBA TPAXKIAH, a TAKKE JCTOBOM pemyTauuu T'PaKJaH W FOPUIMYECCKUX
mm»'? ompeseNeHo, dTO B ClIydae 3ampocoB  3aMHTEPECOBAHHBIX  JIMII
(POACTBEHHUKOB, HACJICTHUKOB) 3anmra YECTH

N JOCTOMHCTBA I'paKaaHrHa HC 3alIpCiiacTCs U IOCJIC €TI0 CMCPTH.

12 0 cynebHoiT mpakTHKe 1O [€1aM O 3aIUTe YeCTH W JOCTOMHCTBA IPAXIAH, 4 TAKIKE
IEeJIOBOH penyTaluyu TPaKJaH M IOPUAMYECKUX JHIL: roctaHoBieHne llnenHyma BepxosHoro
Cyna P® [mpunst 24 ¢espans 2005 r. Ne 3] // OduumaneHeiii caiit BepxoBHoro cyna
Poccuiickoit @enepaunn (Www.BepXOBHbIH-Cya.pd) 16 mast 2017 1.
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YKa3aHHYI0 HIKE XapaKTEPUCTUKY MPU3HAKOB JIMYHBIX HEMATEPUAIbHBIX
onar npemiaraet Tpodumora T. B.:

— IJ1s. BO3HUKHOBEHUS MpaB Ha HeMaTepuayibHbie Ojiara HE MOTPEOHBI
JONOJTHUTENBHBIE IOPUIMYECKUE (PAKTHI, OHM TOSBISIOTCS MPU HACTYIJICHUH
YCTAHOBJICHHBIX COOBITHIA, CAMbIM CYHIECTBEHHBIM M3 KOTOPBIX MPEICTABIISETCS
POKICHUE YeJIOBEKA MO0 0OPa30BAHUE IOPUANUYECCKOTO JIUIIA,

— B OTHOUICHUM TPAKIAHCKUX MPaB, OOBEKTOM KOTOPHIX BBICTYMAIOT
HEMaTepuajibHble Oyiara, HE OCYHIECTBMMO TIOJHOE BOCCO3JIaHUE B Cydvae
WX HapyUICHUH,

— npaBa Ha HEMaTepUaibHbIe OJlara HEOTUY>KIAaeMbl U HETMEPEIaBaEMBbl;

— HEMaTepualibHbIC Onara He 00aatoT MaTepUaIbHBIM COAECPKaHUEM,
KOTOPOE MPOSIBJISETCS B HEBBIMOJHUMOCTH OMPEACIIEHHON OLIEHKH;

— HOCUTEIISIMU HEMATEePUATIbHBIX OJiar BHICTYNACT YCTAHOBJICHHBIA BU[
CYOBEKTOB IPa’KIAaHCKOT0 MPABOBOIO OTHOLIEHUS — (PU3MUECKUE JTUIIA,

— HEMAaTepUATIbHbBIE Onara UMEIOT JVYHBIN XapakTep,
c(OpPMYJIMPOBAHHBIA B HEPEATLHOCTU OCYILIECTBICHUS MPAB WMHBIMU JIUIAMH,
TOJIBKO PABOOOIANATEb,

H. A. TeMHuKOBa IIMPOKO PACKPHIBACT MPU3HAKW HEMATEPUATBbHBIX OJar.
Ona paccMaTpUBAET B BUJC MPU3HAKOB HAIMUME OOBEKTHBHOU HEOOXOIUMOCTH
B HUX JIMYHOCTH, MOCKOJBbKY OHM BBICTYNAIOT YCIIOBHEM €ro (puzuyeckoi judo
COLMAJIHON SKM3HENEATEIBHOCTH, HEOTJACTUMOCTh OT JMYHOCTH; MpHU3HaAK Ojara
oOnagarb  OOLIECTBEHHBIM WM  JIMUHBIM  XapakTEpPOM,  HE3aBUCHMOCTH
CYIIECTBOBAHMS Onar OT TOCYJIapcTBA, HEHMEHHE (DMHAHCOBOM OLEHKH .
Benencteue 3TOro  HemarepualibHble  Omara He  00nmagaroT  (PUHAHCOBOW
XapaKTEPUCTHUKOM W HEOTACIMMBI ISl JHOO0ro CyObeKTa OOCTOATENBCTBA €rO
HAJIMYHS, ($U3NOIOrUECKOM COLMAJIbHOM YKU3HEACATEIbHOCTH,

VIOBIIETBOPSOLLIME JIMYHOCTHBIE HY>KJIbI HEMATEPUATBHOM cdepsl,

1 Tpodpumosa T. B. HemarepuanbHble Onara FOPUAMYECKUX JIUL U HX TPaAXKIAHCKO-
npasoBast 3amura // Bectank Omckoro yHusepcurera. Cepust «IIpaBo». —2009. — Ne 3. — C. 246.

" Temunkosa H. A. O monstun «HemarepuansHoe Gnaro» B ceMeifHOM mpase //
Bectnux Omckoro yausepcutera. Cepust «IIpasoy. —2007. — Ne 13 (4). — C. 83.
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COOTBETCTBYIOILIHE UHTEpECaM, 3ambIciam, 3aga4am
U CTpEMIICHUAM 4enoBeuecTBa. [lopoii crienMalibHON 4YepTOl HeMaTepuaaIbHOIO
Omara Ha3pIBAlOT €r0 HEMOCTOSHCTBO. Tak, 4YeCTh Kak MOpalbHas OLCHKA
JUYHOCTU HCIBITHIBAET W3MEHEHUS € MOBEACHUEM JUYHOCTH. C M0J00HBIM
(axToM HAJJIEKUT COITIACHUTHCH, MOCKOJIBKY MPAKTUYECKA
BCE HEMATEPHANBHBIE OJ1ara o0Naar0T HEON PeIeIeHHOCTHIO .

CTOUT OTMETUTH, YTO MPU BHIOM3MECHCHUHM CYTHM HEMaTEepHalbHOro Ojara
HE MOTYT W3MEHUThCA CYOBEKTHBHBbIC NpaBa. UecTh 4YEIOBEKA, HCIBITHIBAS
W3MECHEHUS Ha MPOTSHKEHUM BCEH JKU3HM, BCE PABHO OYJIET YECTHIO JAHHOTO JIMLA,
NO3HAHMS, COCTABJSIOUIME TailHYy JWUYHOH JKW3HW, CTAOWIIbHO W3MEHSSICh,
octatoTcss TaiiHOW. OOBEKTHI K€ MMYLIECTBEHHBIX TMPaB TaKKE€ MOTYT
BUJIOU3MEHATHCSA B CUITY YCTaAPEBAHHUs, IOBPEIKICHUS, IEPEIACIIKH.

Cnenyer NOMYEPKHYTH  IMOJABJIACTHOCTE  MATEPHAIBHOIO  IMOJIOKECHHUS
CYOBEKTOB TPAKIAHCKUX MPABOBBIX OTHOUICHWH OT HEMarepuajbHbIX OJar.
Oco0OeHHOCTM 3aMETHbl HAa TMPUMEPE AEATENBHOCTH yupexkacHuii YUC.
Ot npectrxka, BEIpadOTABUIEMCS OT ACIOBBIX KAYECTB CyOBEKTA, MPSAMO 3aBHCHT
ycrnex nu00, HAnmpoTHB, NPOBAT B €ro JEATENIBHOCTH. BbIroaHas penyranus
YUPEKACHUN MOMOXKET BBICTPOUTH OOJIEE YCMECIIHBIE JTOTOBOPHBIC OTHOIICHUS,
MPEJIOKCHHUST KPEAUTHBIX OpraHu3aliii, rOCyJapCTBEHHBIX W OOIICCTBEHHBIX
opranmzaimid. [lokymieHuss Ha HeMarepualbHblE Ofara MOXET MOBJICYb
3HAYMTEIIBHBIE BOJIHEHMS IYyUIEBHOTO XapakTepa, KaK W MPUA SKOHOMUYECKUX
yTparax. PacnpocTpaHeHHWe CBEOCHUNM, HE OTBCUYAKOLIMX ACHCTBUTEIIBHOCTH
W YHIKAKOIIMX YECTh, JOCTOMHCTBO W JEIOBYH penyTauuro yupexiaenuin YUC,
COJICHCTBYIOT OTTOKY 3aMHTEPECOBAHHBIX paHee JHL, U COOOpPa3HO MPUBOAWT
K CHI>KCHUIO MPUOBLTH.

Bocco3nanne HAHECEHHBIX MAaTEPUAIBHBIX YPOHOB M OMyOJIMKOBAHHE

OIMPOBCPIKCHUA HC 03HA4YacT, 4YT0 HOCJIMKOM BOCCO34aCTCA IICPBOHAYAJIBHOC

15 .

CyxanoB E. A. Poccuiickoe rpaxknanckoe mpaeo. OOmasi yacte. BemHoe mpaso.
HacnencrBennoe mnpaBo. HWHTemnekryanbHble TpaBa. JIudHBIE HEMMYINECTBEHHBIE IIpaBa.
—M.: Craryr, 2015. - C. 888.
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NOJIO’KEHUE, TIOCKOJIbKY HEAOBEPHE, MOPOXKACHHOE PACCYAKOM JIFOJICH, HE BCErna
NOTEHIUATBHO JIMKBUANPOBATH OMPOBEPKEHUEM MPEXKIIE PA3HECEHHBIX CBEICHMIA.

Takum 00pa3oM, MOXKHO BBIPA3UTh TOHATHE HEMATEPUANBHOrO Onara
B KaueCcTBE OOBEKTA CYOBEKTMBHOTO JIMYHOIO HEWMYIIECTBEHHOIO MPaBa,
oOnamaromero  CyObeKTMBHOM M COLMAIBHONH  JYXOBHOM  BaKHOCTBIO,
HE pacrnojararero TAMAYHBIMA TapaMETPaMU, HEOTACIMMOrO OT JIMYHOCTH TPH
€ro >KM3HW. JIMYHBIE HEMMYLICCTBEHHBIE NpaBa M HEMarepualibHble Onara
KaK CaMOCTOSITENIbHAS MPABO CYOBEKTHAs (JopMa CBOMCTBEHHBI JIIOOOMY YEJIOBEKY,
B TOM YHCJIE OCYXICHHOMY, a TaKXe M IOPUIMYECCKHM JIMIAM, B YAaCTHOCTH
yupexaeausm YUC. 'K PO onpepenser aBa nDpU3HAKA, XapaKTEPHBIX
paccMaTpuBacMoi rpymnme OOBbEKTOB: NMEPBBIA — 3TO HEMATEPHATILHBIA XapakTep,
BTOPOIA NPU3HAK — HEOTUY>KIAEMOCTh " HEMEPEIABAEMOCTb.
HemarepuanpHoe Onaro MMEET JHMYHYK) HAMPABJICHHOCTh M XapaKTEPU3yeTCs
HEOCYIIECTBUMOCTBIO €r0 MOJIHOTO BOCCTAHOBIIEHMS NPU HapyleHUH. CyIMHOCTh
JaHHBIX Onar CONEP)KUTCS B MX HEBEUICCTBEHHOH MPUPOJE, HATUYMIO C MOMEHTA

16
POXACHUS MO0 B CHJTY 3aKOHA .

1.2. IlonsiTHE, OCHOBAHUSI M CHOCOOBI IPANKAAHCKO-NIPABOBOI 3aILUTHI

HEMATCPHAJBHOI'O IIPpaBa

Jlnunbie  HemarepuanbHbie  Onara N0 COOCTBEHHOM  MpUpoOJe
NPEICTABISIFOTCS  O€3YCIOBHBIMM, KOTJAa BCE JIMLIA HE JOJDKHBI COBEPLIATH
UX HapyuieHuss u yuiemyieHus. Hacrosmas 00S3aHHOCTh  COBEPIIAETCS
JNO0OPOBOJIBHO, TEM HE MEHEE, B CUTYallMu MOCATATENbCTBA HA PACCMATPUBAEMBIC
npaBa OepyTCs MOJ1 3AIUTY.

OpraHamMy ToCyJapcTBa, BBHICTYNAIOIMMH C 3alIUTHBIMU  (YHKIUSIMHU

JIMYHBIX HCHUMYIICCTBCHHLIX IIPpaB, BbLICTYIIAKOT B IICPBYIO O0OYCPCAb CVY/I,

16
Kapnos K. B. O HexkoTopbIX BONpocax BO3MEILEHUs PEMyTaLUOHHOIO Bpena,

MpUYUHEHHOTO IopuanueckuM junam // BectHuk Owmckoro yHusepcurera. Cepusi «IIpasoy.
—2016. —Ne 4 (49). - C. 114.
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apOuTpaXxHbIA CyJ, MPOKyparypa, W, KpOME TOro, aJMWHUCTPATUBHBLIE OPTaHBbI,
JOCTAaTOYHO OBICTPO BMEIIMBAKOLINXCS U MPEAYNPEKAAOIIUX HAPYLICHHMSI.

CrocoObl 3aUIUThl JIMYHBIX HEUMYIIECTBEHHBIX MPAB — MEPHI, MOCPEICTBOM
KOTOPBIX BOCCTAHABJIIMBAKOTCS HAPYIICHHBIC TMpaBa WM NPEAOTBPALIACTCS
WX HAPYIICHKE, & TAKKE MOCIEAYIOIIEE BO3ACHCTBAE HA MPABOHAPYLLIUTEIIS.

OpHEHTUPOBOYHBIN CIUCOK CIIOCOOOB 3aUTHI TPAKIAHCKUX, B YACTHOCTH
HEMMYIIECTBEHHBIX, TTPaB onpeeeH B ¢r. 12 ['K PO.

B cootBerctBue ¢ n. 2 ¢r. 150 'K P® nemarepuanbHbie Onara moajiexar
samure conntacHo 'K PD W MHBIMM HOPMATUBHO-IIPABOBBIMU aKTaMU. J[O/KHBIM
oOpazoMm HeoOxoauMo yTo4HHTH M. 2 cr. 150 'K P® wu ykasare, 4ro
HEMATEpUAIbHBIE ~ Onara  HAxXOOATCS — MOJ — 3alIUTOH  TPaKIaHCKOTO
3aKOHOJATENBCTBA M MPOYMX AKTOB, KOTOPBIE COAEPXKAT HOPMBI T'PAKIAHCKOTO
npapa’’.

Cnemnyer  OTMETHTBb, 4YTO HEMaTrepUalibHble  Onara  3alIMINANOTCS
B COOTBETCTBUH C IPAKAAHCKMM 3aKOHOATEIBCTBOM, & TAKXKE B TEX CIYYasAX U TEX
npeenax, B KOTOPBIX MCIOJIB30BAHUE CIMOCOOOB 3alMThl TPAKIAHCKUX MPaB
BBITEKAKOT M3 CYIIECTBA HAPYIICHHOIO0 HEMATEPUAlbHOIO MpaBa M Xapakrepa
MTOCJIEACTBUIA 5TOTrO HapymeHmlg.

B cuy cneumdukun HemaTepuanbHbIX Onar Kak OOBEKTOB TIPaXKTAHCKHX
npaB, HE Bce M3 Ha3BaHHbIX B cT. 12 'K P® o6mmx crnocoboB mnojiexar
OPUMEHEHUIO CYJOM MMPH MX 3allMTe B ciaydae HapyuieHus. CrocoObl 3alluThl,
NPUMEHSEMBIE NPU HAPYLIEHUH HEMATEPUAIBHBIX OJIar, HEOJIHOPOAHBI MO CBOCH
OpUAMYECKO npupoae. OHM MOAPA3AEIAIOTCS HA IBE OCHOBHBIC I'PYIIBI — MEPBI
3aIUUATHl U MEPBI OTBETCTBEHHOCTH.

Mepel OTBETCTBEHHOCTH TPUMEHSIOTCS K JIMLY, Yb€ NPOTHUBOIPABHOE,
BUHOBHOE (€CIHM 3aKOHOM CIICHMAJIBHO HE MPEAYCMOTPEHO HMHOE) TMOBEICHHUE

00yCJIOBUJIO HACTyIUIeHHE Bpeda. K Mepam OTBETCTBEHHOCTH, MCIOJIB3YEMbIM

7 Anmpees B. K. CymecrBo HemaTepuanbHBIX Omar u nx sammra // JKypHan
poccwuiickoro npasa. — 2014, — Ne3 (207). — C. 24.
'8 Epmos FO. Oxpana npasa Ha usobpaxenne // IK-IOpucr. — 2007. - Ne 9. — C. 3.
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OpU HAPYUICHUM HEMATEPUAIbHBIX Ojar, MOKHO OTHECTH BO3MEILIEHHE YOBITKOB
¥ KOMIIEHCAIIMIO MOPAJIbHOTO BPEAA.

K Mepam 3aiuThl, MPUMEHSIEMbIM IPU HAPYLIEHUM HEMATepUATIbHBIX OJnar,
OTHOCSATCSI BOCCTAHOBJIEHME TIOJIOXCHHUS, CYLIECTBOBABIIETO [0 HAPYIICHUS
HeMaTepUaIbHOro Oiara; mpeceueHue NEHCTBUM, HAPYIIAOUIMX HEMATEPUAILHOE
Onaro, MO0 CO3MAMOIMIUX YIrPO3y HAPYUICHUS, HECNPUMEHCHUE W TPU3HAHUE
HEICHCTBUTEIBHBIM (B COOTBETCTBYIOUIMX CJy4asx) akTa ToCyAapCTBEHHOrO
opraHa UM opraHa MECTHOT'O CaMOYITPABJICHMUSI.

OcHOBaHMEM  TPUMEHEHUS  MEp  3auluThl  sBIseTCs  caM  (pakT
HEMPAaBOMEPHOTrO MOBEACHUS, HE3aBUCUMO OT TOrO, HOCUT JIU OHO BHHOBHBIH
XapakTep U HAXOAUTCS JIU B TPUUMHHOM CBS3U C MPUUMHEHHBIM BPEIOM.

OTMETUM, UTO CPEeId MEP MOKHO BBIJCTUTH CIIOCOOBI 3alUThI, TPUMEHEHHE
KOTOPbIX BO3MOJKHO JIMIIb CYAOM (MPU3HAHME HEICHCTBUTENILHBIM — aKTa
roCyJapCTBEHHOIO0 OPraHa); CrocoObl, KOTOPbIE MOTYT ObITh UCIOJIb30BAHBI KAK C
NOMOLIBK Cy/Aa, TAK W CAMOCTOSITENIbHO (BO3MEIICHUE YOBITKOB), CAMO3AIIMTY,
3alUTy HEMATEpHaJIbHbIX Oj1ar 0€3 y4acThs CyJa.

Bompoc o 3ammre yecTu, JOCTOMHCTBA U JIEJIOBOM PEMyTalluud CO CTOPOHBI
3aKOHOJATENss — OTO MPEXKAEe BOMNPOC O TMpaBax uYeJNOBEKa, WX PEaJbHOM
00€CTeUeHnr, 0 TAPAaHTUPOBAHHOCTH T'OCYJIAPCTBOM BO3MOXKHOCTH MOJIb30BATHCS
npaBaMu  Ha  Onmara.  3amuTa  YKa3aHHBIX ~ HEMATEpUAIbHBIX  Onar
IPaXIaHCKO-IPABOBBIMU METOJaMH PACCMATPUBACTCS KaK OJHO M3 TJIABHBIX
CPEICTB OXpaHbl MpaB JiMAa OT Pa3HOr0 poJa M3MBILUICHUH, yMaJISIOUMX
€ro 4eCTh U JOCTOMHCTBO, & TAKKe MOPOYAIINX JETOBYIO PEMYTALMIO CO CTOPOHBI
apyrux guil. [lepBoHavyajabHO OpUAMYECKAs OXpaHa B Halled CTpaHe YECTH
U JIOCTOMHCTBA TP@XKIaH OCYIIECTBISLIACh MPU TMOMOIIM HOPM YTOJIOBHOTO,
aJIMUHUCTPATUBHOTO U TPYAOBOTO MpaBa.

XoTs BOMPOCHI 3ALUTHI YECTH, NOCTOMHCTBA TPAKIAH U HMMEIM MECTO
B OTEUECTBEHHOM TPAXAAHCKOM 3aKOHOJATEIbCTBE, HO €ro MNPUMEHEHUE
HE TOJYYWIO CTOJb WIMPOKOrO paclpOCTPaHEHHUs KaK B HACTOALIEE BPEMS.

CHGHI/IaJ'IBHBIe CITOCOOBI 3allluTel B CjiydaC HApymCHHA YCCTH, AOCTOMHCTBA
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W JENOBOM pemyTranmu ycTaHoBieHbl CT. 150 T'K P®. B 310l ke cTarbe
IPEIyCMOTPEHA BO3MOXHOCTh UCIOJIb30BAHUS W OOIIUX COCOO0B 3aIUTHI, TAKAX
KaK BO3MCIHICHHE YOBITKOB W KOMIIEHCALMs MOpaabHOro Bpena. CylIHOCTb
IPOKAAHCKO-IIPABOBOMA  3aIMTBI  YECTH M JOCTOMHCTBA COCTOMT B  TOM,
yro B cooTBeTCTBUU €O CT. 150 I'K P® rpaxpanvH wim OpraHM3anus BIPaBE
TpeOOBaTh OT CyJa OMPOBEPKECHMS MOPOYAIUX YECTh, JOCTOMHCTBO M JIEJIOBYIO
PENYTALMIO CBEACHWI, €CITM PACIPOCTPAHMBILMANA TAaKHE CBEACHUS HE JTOKAXKET,
YTO OHU COOTBETCTBYIOT ACHCTBATEIILHOCTH.

TepMUH «ONMPOBEPIKEHUEY TIO CBOEMY COACP/KAHUIO B 3aKOHE HE PACKPBIT.
Cr. 150 TK P® numpe KOCBEHHO YKa3bIBacT Ha (PYHKIMIO OMPOBEPKEHHS
TO €CTh OOOCHOBAHHOE OTPHULAHHME PACHPOCTPAHCHHBIX CBEICHWH, MOPOYALIMX
YeCTb W JOCTOMHCTBO  ONPENEIICHHOTO JIMIA W WX  HECOOTBETCTBHUE
AericTBUTENBHOCTH. 110 MHeHIIO U.B. HukynuHa, noa «OpoBEPKEHUEM) TOIKHO
NOHAMATHCS JOBEICHUE OO0 Kpyra JIML, B CPEIE KOTOPBIX CBEACHUS ObLIM
pacrnpocTpaHeHbl, HMHPOpPMALlMA O TMPU3HAHUM  CYAOM  HECOOTBETCTBHS
JNEHCTBUTENBHOCTHA. [IOHATHO, 4YTO OMpPOBEPrarb MOKHO TOJBKO CBEIACHMS,
OTHOCSIIMECS K noTepneBuieMy. He MokeT ObITh NPEAMETOM PACCMOTPEHMS CY 1,
HanpuMep, OOCTOATENBCTBO, KAK YHCIEHHOCTh JIOACH, MPUCYTCTBOBABLIMX
HAa COOpaHMM, TaK KaKk K Y€CTH W JOCTOMHCTBY OTACIBHOIO JIMLA 3TOT (PaKT
OTHOLICHUS HE UMEET.

CyObekT mpaBa, TPEOYIOMUA ONPOBEPIKEHUS — 3TO TO JIMIO, B OTHOUICHUH
KOTOPOro OBUIM PaCHpOCTPAHEHbI HE COOTBETCTBYIOLIME JACHCTBUTEIBHOCTH
CBEJICHHS, TIOPOYAIITHE €T0 YeCTh, JOCTOMHCTBO M JIENIOBYIO PEIyTALHIO .

UYro kacaercsa opranusanuii (FOpuaMYecKux Jini), To B ¢T. 150 (n. 7) 'K PO
CKa3aHO O CcyAcOHOI 3aiuTe ACTOBOM PEMyTALMH, TAK KaK MPH PaCpOCTPAHEHUH
NOpoYalllMX CBEACHUM B OTHOLICHUM KOPUAWYECKHAX JIML YMAJSAETCS MMEHHO
JenoBas  penyrauusa. B oTex cimydasx, KOrga pacnpOCTPAHCHHEM CBEACHUIN

HapyILIEHbl MOPAJIBHBIE MHTEPECHl CTPYKTYPHBIX KM HWHBIX NOAPA3ACIICHUN

1 Hukynuna 1. B. OcHOBaHuE U MOPSIIOK ONPOBEPIKEHUsT HEIOCTOBEPHOH MH(pOpMALUU
B CMU // FOpucr. — 2007. — Ne 2. — C. 13.
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opraHuzanuu (Opuraapl, 1exa, oTAea, CIyKObl, JJabopatopuu W Ap.), UX MPaBO
TpeOOBaTh  OMPOBEPKEHUS  OCYILIECTBIISIET COOTBETCTBYIOINAS  OpraHu3alus
— YOPHIMYECKOE JINIIO, B COCTAB KOTOPOTO BXOJHUT JAHHOE MOJpa3/eicHIe” .

Camozammra 4YecTd, JOCTOMHCTBA, JICJIOBOH  pemyTauuul  MOKET
OCYILIECTBIIATLCS PA3IMUHBIMU criocoOamu. OCHOBAHUSMU IJisi €€ MPUMEHEHUS
OyAeT SBIATBCS PACHPOCTPAHEHHE TMOPOYAIIMX CBEICHWH, HEOOXOAMMOCTh
npecedb ATO HAPYIUICHUE U COPA3MEPHOCTh MPUHSATHIX MEP XapakTepy HApYLICHHUSL.
OmauM  #3  CHOCOOOB  CaMO3AIMTHI  SBISETCS BO3MOXHOCTb  JaThb OTBET
(KOMMEHTapHii, PETUIMKY) B TOM CPEACTBE MacCOBOH HMH(pOpMALUUA, B KOTOPOM
paclpoOCTPaHEHBl HE  COOTBETCTBYIOIIME  ACHCTBUTEIBHOCTH,  IMOPOYALIUE
cBeleHUs. Ecnu penakiusi OTKaKET B OMyOJIMKOBAaHUM OTBETA, TO MOTEPHEBIINI
BITpaBe TPeOOBATH B CYyICOHOM MOPSAIKE OMyOJIMKOBAHUS CBOETO OTBETA.

Henw3g uckiatoyare MCMONB30BAHME M JPYIMX CHOCOOOB CaMO3allMUTHL,
KOTOPBIC B JIOOOM CIy4yae NOJHKHBI OBITh QIEKBATHBI COCOOY PacHpOCTPaHEHUS
CBEJICHU.

Bv16o0wi no nepeoii cnase.

Taxum 06pazom, 0003HAYMM OCHOBHBIE BBIBOJBI MO pe3yjbTaraM MNEpBOi
[JlaBbl  HACTOSIEro  MccienoBaHus. JIMYHBIE HEMMYIIECTBEHHBIE  IpaBa
W HeMarepuaibHbie Ojara Kak camMoCTOATEIbHAs MpaBO CyObeKTHas Qopma
CBOWCTBEHHBI JIFOOOMY UYEIOBEKY, B TOM YHCIE OCYKIECHHOMY, a TaKXKe
U IOPUIMYECKUM JHUIAaM, B 4acTHOCTH yupexacHusm YUC. 'K P® onpenenser
JBa MpHU3HAKA, XApPAKTEPHBIX pAcCMATpPUBACMOM TIpymne OOBEKTOB: MEPBbIi
— OTO HEMaTepualibHBI XapakTep, BTOPOW TMPU3HAK — HEOTUYKIAEMOCTh
U HEMepenaBacMoCcTb. HemartepuanbHOe OJaro MMEET JIMYHYK0 HalpaBJIECHHOCTH
U XapAKTEPU3YETCS HEOCYLICCTBUMOCTBIO €r0  MOJIHOTO  BOCCTAHOBJICHUS
npu HapywieHud. [lox HemarepuaabHbIMU OilaraMu B HauOoJee OOIIEM CMBICIIE
CIIEyeT MOHUMATh COBOKYMHOCTH JIMYHBIX HEUMYIIECTBEHHBIX MPaB, KOTOPbHIE

HCOTACIIMMEI OT 4YCJIOBCKA, O6J'IaI[aIOT COLMAJIBHON BA)KHOCTHIO H HCHU3MCPHUMBI

O Tpebenpkosa E. T. OcBOGOKIEHHE OT  OTBETCTBEHHOCTH IO  CTAThe
57 3akona P® «O cpencrBax maccoBodl mHGOpMaIm»: mpobsieMbl mpuMeHeHus1 // ANBOKaT.
—2007. - Ne 1. - C. 23.
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B THUMNWYHBIX BenvunMHax. CyHIHOCTh PAcCMaTpUBAEMbIX OJjar COIEPIKUTCS
B WX HEBEUICCTBCHHON MPUPOJE, HAIMYMIO C MOMEHTA POKIACHUS JIMOO B CHILY
3aKoHA. B HacrosIiee BpeMsi B TPAKIAHCKOM MPAaBE ISl 3alATHl HEMATEPHAITBHBIX
OpaB  MCHOJB3YKOTCA  Pa3auyHble  CcnOCOOBl  3amMThl  (Kak  oOuiwme,
TaK W creuuanbHbie). BeIOOp Hambosaee ONTUMAIBHOrO cnocoba 3alluThl BCErna
OCTacTCs 3a JIMIOM, YbHM MpaBa ObUIM HapywmeHbl. OTMETHUM, 4YTO 3alluTa
HEMATEPUAIBHBIX MPaB  PETYJIUPYETCS TPAKAAHCKUM  3aKOHOJATEIBCTBOM,
U B MpEJENax, YCTAHOBJICHHBIX B 3aKOHE. B IpakgaHCKOM 3aKOHOJATEIBCTBE
Poccun  BeIpaKeH PYKOBOISLIMIA BBIBOJ KAacaTeIbHO HEMAaTepUalbHBIX Onar,
YKa3bIBAOIMi HA  HEOOXOMUMOCTb  JIOMOJHUTH  NPABOBBIE  MOJIOKCHHUS,
00NaarIX UENbI0 PErMAMEHTUPOBAHME W 3alIUTHl TEX WM HMHBIX BHJIOB

HCMATCPHAJIbHBIX Onar 1 JTAYHBIX HCUMYIICCTBCHHLIX I1PaB I'pa’KiaaH.
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I''/TABA 2. HEMMYIIECTBEHHBIE ITPABA JINILI,
OCYKAEHHbBIX K JIMINEHNTIO CBOBO/AbI

2.1. OcyumecrB/ieHHe JIMYHBIX HEUMYIIECTBEHHBIX IMPaB JIHLAMH,

OCYKACHHBbIMH K JIMIICHHIO CBOﬁOI[LI

Jlua, OCyXXIOEHHBIE K JIMIIEHUK) CBOOOABI, OO0JaJar0T CIECHUATbHBIM
NPABOBBIM  CTAaTyCcOM, OOYCJIOBJIECHHBIM  (PakTOM  OTOBIBAaHWS  HAKA3AHWS.

OnHAKO 3TO HE 03HAYAET, UTO peau3allis UMU MPaB, PErJIAMEHTUPYIOTCS TOJIBKO

HAKa3aTeIbHBIMU OTpacisiMu 3aKOHOJIATENBCTBA, B YaCTHOCTH
YTOJOBHO-UCIIOJIHUTEINIbHBIM, MPEAY CMATPUBAIOIIMM OCHOBHBIE npasa
OCYKJIECHHEIX .

B coorercTBum co cr. 6 Koncrurynuuun Poceniickoit denepanmn «Kasxapiid
rpaknanuH Poccuiickoil deaepanmy 00naaacT Ha €€ TEPPUTOPUN BCEMU MPABaAMU
¥ CBOOOJAMH M HECET PaBHBIE OOS3aHHOCTH, MPEAYCMOTPEHHbIC KOHCTUTYLHEH
Poccniickoii denepanuny.

B cootBerctBum co cr. 150 'K PO k HemarepuanbHbIM OjlaraM OTHOCHTCS
«JKM3Hb M 310pPOBBE, NOCTOMHCTBO JIMYHOCTH, JMYHAA HENPUKOCHOBEHHOCTH,
4ecTh U 100pOe UMs, IEN0Bas PEryTalysl, HENPUKOCHOBEHHOCTh YaCTHOM YKU3HW,
HENPUKOCHOBEHHOCTh  SKMJIMIIA, JIAYHAA M ceMeiHas TaiiHa, cBoOona
NEPEIBMKEHUS, CBOOOJAa BbBIOOpa MecTa NOpeObIBaHMS W KUTEIBCTBA,
UMS TPAKIaHWHA, AaBTOPCTBO, MHBIE HEMATEPUAIIBHBIEC Oaray.

OTaenbHBIE HOPMBI, COCTABIISAIOIIMAE UHCTUTYT JTMYHBIX HEMMYIIECTBEHHBIX

npaB, COAEP)KATCS B APYIMX OTpaciax mpasa. Tak, A. B. AMarelpoB yka3blBaeT

1 YTroNIOBHO-HCTIONHATENBHBIHA KOTeKe PoccHiicKoit Deneparun: henepanbHbIA 3aKOH:
TEKCT C M3MEHEHUs MU U JonojHeHussMu Ha S5 ampensa 2021 r. Ne 78-®3 [mpunsar 08 sHBaps
1997 r. Ne 1-®3] // OduumaneHelii HHTEPHET-OPTAT NPABOBOH  HMHGOpMAINH
(www.pravo.gov.ru) 05 anpens 2021 r.


http://www.pravo.gov.ru
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HA HOPMBI CEMEHWHOIO IMpaBa M JENACT 3AKIIOUYECHHE, YTO PEryJMPOBAHUE
paccMaTpHBaeMOT0 HHCTHTYTA MPOUCXOIAT KOMITIEKCHO .

Takum oOpazom, mpuoOpeTasi CTaTyC OCYKICHHOIO JIMIAa B OTHOUICHUH,
KOTOPBIX BCTYNWJI B CHJIy OOBHHMTEIBHBIA MPUTOBOP Cyla, HE MEPECTAOT ObITh
HOCHUTEJISIMA TIPAB M OOSI3aHHOCTEH, B TOM YMCJIE U HEMATEPUAIbHBIX, OHU JIWLIb
B ONPEIECICHHOW 3aKOHOM CTEIEHH OTPAHMYMBAIOTCS B MX PEAM3aLMH, NPUYEM
JAHHBIE OTPAHUYEHUS HE KACAKOTCS HEOTUYKIAEMBIX MPAB YEJIOBEKA.

B cootserctBuH € 4. 3 ¢T. 53 KOHCTUTYLIMHA OIPAaHUYEHUE TPAB JOMYCKACTCA
TOJIBKO (peepabHBIM 3aKOHOM H TOJIBKO B OMPEACIICHHBIX CITyYasX.

A. B. Manpko OTMEYaET, YTO TJIABHBIM IPU3HAKOM IPABOBBIX OTPAHUYECHUIN
SBJIAFOTCA  HEOMArONMPHUSITHBIE TOCJIECACTBUS IS MPABOHAPYLIUTENS, KOTOPBIE
BBIDDKAIOTCS B CY)KGHHH  BO3MOXKHOCTEH JUIi  peaiu3aldd  cBOGOT .
[Tpn numeHun cBoOonbl, ykaseiBacT H. Butpyk, orpanmyenus npaB u cBoOOX
HOCST BBIHY>KJICHHBIA XapakTep, T.K. 063 HUX HEBO3MOXKHO NMPUMEHUTH CPEICTBA
VICTIPABJICHHS 1 IOCTUYb L) HAKA3AHUS " .

HawnGonpmiass 4acTe MpaBOBBIX OTrPaHMYEHUH NPUMEHUTEIBHO K JIMLAM,
OPUCTYNUBIIMM 3aKOH, JOMYCKAETCsl IMEHHO B OTHOLIEHWM JIMIICHHBIX CBOOOBI,
OJIHAKO, KaKk HaMH ObUIO OTMEUYEHO, OHM Kak oco0as KaTeropus TpakIaH
HAACISAIOTCA CHNENUAIBHBIM MPABOBBIM CTAaTyCOM, KOTOPBIA AudQepeHumpyeTcs
B 3aBUCUMOCTH oT BHJIA WCIIPABUTEIBHOTO VUPEKIACHUS,
T.€. KapaTellbHO-NCTIPABUTEBHOTO MPOoLiecca’ .

B Xome TmpOBEACHHONO HAMM MCCICIOBAaHUS MPU  MPOXOKACHHUH
npeumioMHoi npaktukn B OKY HK-15 YOCHUH Poccun no Camapckoi
oOnacty ObUTO YCTAHOBJICHO, YTO JHIIb 63 % OCY>KIEHHBIX 3HAKOT O TOM, YTO OHH

ABJIAKOTCA HOCHUTCIIIMHW HCOTUYIKAACMLBIX IIPaB. TaK, 0 HCOTUYKAACMOCTH IIpaBa

2 AwmarbipoB A. B. IlonsTue «HeMarepuainbHOe Garo» B poccuiickoM mnpase // BectHuk

Bbypsitckoro ynusepcurera. — 2012. — Ne 2.— C. 245,
Manpko A. B. Ctumynbl u orpanwueHusi B npase. OOmasi Teopusi rocymapcrsa

u npasa. Axagemuueckuii kypc. T. 2.— M.: «3epuano», 1998. — C. 388.

4 Burpyk H. IlpaBa ocyxneHHbIX: mnepcrekTuBbl pasButus //  Ilpectymienue
u HakazaHue. — 1993. —Ne 4. — C. 24,

» CmupHos JI. b. Cy6bekTHBHbIC TIpaBa, CBOGOIbI M 3aKOHHBIE HHTEPECH OCYKICHHDIX
K quineHuro cBodonasl // Teoperndeckas u npuknaanas opucnpyaernus. — 2019. — Ne 1. — C. 78.
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Ha J>KM3Hb 3HAOT 52 %; Ha 310poBbe — 25 %, 4YECTh W JIOCTOMHCTBO
— 23 %. 37 % OCYXIEHHBIX 3aTPYJIHSUIACH B OTBETE, UTO TAKOE HECOTUYXKIAEMOE
npaso (I[Ipunoskenne 1)*°. IToydyeHHbIE MOKA3aTeIN CBUACTEIHCTBYIOT O HHU3KOM
MPaBOBOM KyJIbTYPE OCYXKICHHBIX, OTOBIBAIOIIMX HAKA3aHUE B BUJE JIUIICHUS
CBOOOJIbI, 1 HETOCTATOUHOM paboTe COTPYHUKOB UCIPABUTEIBHOTO YUPEKICHUS,
OTBETCTBEHHBIX 32 MPABOBOE MH(Y)OPMHUPOBAHUE CIIEIKOHTUHIEHTA.

B u. 1 cr. 12 YUK PO 3akoHOmarens OpU pPErIaMEHTALMU TPaB JIML,
OTOBIBAIOIIMX HAKA3aHWE, 3aKPEIUIET, YTO «OCYKIACHHBIE HMEIOT MPaBo
Ha TOJlyYeHHE HH(pOpMalMM O CBOMX NpaBax M OOS3aHHOCTSAX, O TMOPSJKE
u 00 yCIOBHSIX OTOBIBAHMS HA3HAYEHHOTO CYJOM BHJa HaKa3aHUs.
Takum 00pa3oM OCYKACHHBIE UMEIOT MPABO MOJy4YaTh MH(POPMALMIO MO BCEM
BOMPOCAM, a HE TOJIbKO CBSI3aHHBIM C OTOBIBAHMEM Haka3aHWs. B cBOKO ouepenpb
aAMUHUCTPALIAS UCHPABUTEIIBHOIO YUYPEKICHUS 00s13aHa MPEAOCTABUTh JAHHYIO
nH(OpMAIHIO” .

Kak nmokazajio mpoBEeIEHHOE HAMHM KCCIEAOBAHUE B MEPUOJ MPOXOKICHHUS
npeumioMHoi npaktukn B OKY HK-15 YOCHUH Poccun no Camapckoi
00jaCTH, B HCIPABUTEIBHOM VUPEKICHUM MPAKTHUYECKM BCE PaOOTHUKH
B OOJIbIICH WM MEHBIIEH CTENEHW 3aJCHCTBOBAHBI B MEXaHWU3ME pPeaU3alliH
OCY>KJICHHBIMH TTPABA HA KOPUIUUYECKYIO MOMOIIb. TaK, IpH MPUEME OCY>KICHHOTO
B WCHPABUTEIIBHOC YUPEKIACHUE, TOYHEE TMPU HAXOKICHUHA B KAPAHTUHOM
OTJACIICHUH, OCY>KACHHOTO TOJ POCHUCHh 3HAKOMST C MOPSAKOM W YCIIOBHSIMH
OTObIBAHUSI HAKa3aHWs, C €ro MpaBaMU W OOS3aHHOCTSMHU, YCTAHOBJICHHBIMH
3akoHozarenbeTBOM Poccniickoit deneparuu u [IpaBunaMu, pacnopsakoM IHS
WY, mpoxoasT HHCTPYKTaX 0 MEPax MOKapHOH 0€30MacHOCTH, MPEAYNPEAKAALOTCS
00 OTBETCTBEHHOCTH 3a HApyUICHUS YCTAHOBJICHHOTO TMOPSAKA OTOBIBAHUS

HakazaHuss B MY, B 4YacTHOCTH 3TO MOXKET KacarbCsi M MarepualibHOMN

2 Marepuainel, coOpaHHble B X0n€ npeanuruioMuoil npaktuku B PKY HMK-15 YOCHUH
Poccun no Camapckoii obnactu / Tynurynosa A. A. (He onyOJMKOBaHHBIH aKT).

" Bpeiiesa E. A., Oramecsn C. M., CambrukoB M.B. IIpaBoBOHl CTaTyC JHYHOCTH
OCY’KIACHHOTO: OOIIeTeOpeTHYeCcKas XapakTePUCTUKA B KOHTEKCTE NMEHUTCHLIUAPHOW MOIUTHKU
rocynapctsa // [IpaBoBoe moJie CoBpeMeHHOM skoHOMUKH. — 2016. — Ne 9. — C. 133.
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OTBETCTBEHHOCTH 3a MNOPYY WM YHHYTOXKEHHE uMmyllecTtBa MY, 0 B3bICKaHUU
NOHECEHHBIX MY pacxoa0B MpH COBEPIIECHUH MOOETA U T. 1.

B mociaenyromeM  OCY)KIAEHHBIE  HMMEIOT  BO3MOMKHOCTH — IOJIYYarhb
HEOOXOMMYK0 HMH(POpPMALMI0 HA JIAYHBIX NPUEMax OT aJMUHUCTPALUH
UCIIPABUTENIBHOIO YUYPEKIACHUS, B YaCTHOCTA HAYaJbHHUKA W €r0 3aMECTUTEIIEH,
a TAaKKEC HAYAJIBbHUKOB OTACIIOB M CIYX O, KOTOPHIC MPOBOAATCS B COOTBETCTBUH
C YCTAHOBJICHHBIM TpauKkoM. [IpHr 3TOM JHYHBIE MPUEMBI OCY>KIECHHBIX MOJIEKAT
00s13aTEIPHOMY YYETY € YKa3aHHWEM BONPOCOB, C KOTOPBIMM OHU OOpaTWIIUCH,
U pe3ynbTaToB ux paccmorpenus. B [Ipunosxkennn Ne 8 k [IpaBuiiaMm BHYTPEHHETO
pacriopsiika MCIIPABUTENBHBIX YUPESKICHHIT™ HpuBOIATCS obpasern JKypHama
OpPUEMA OCYXACHHBIX MO JJMYHBIM BOIMPOCAM, B KOTOPOM JIOJKHO (PUKCHPOBATHCS
COJIEP)KaHME 3asBIICHUS, TPEMIOKEHUE OCYIKIEHHOTO, IPUHATOE 110 HUM PEILIECHHE
¥ OTMETKA O €r0 MCIIOHEHNN .

Takum 00pa3omM, Ha HOPMATHMBHOM YPOBHE 3aKpEIUICH JCHCTBEHHBIN
MEXaHU3M, 0pPH Ppean3aldd KOTOPOro OCYKACHHBIE HMMEIOT BO3MOXKHOCTH
O3HAKOMHUTBHCS CO CBOMMH NpaBaMM U MEXAHU3MOM MX 3allUTHl, B TOM YHUCIIE
1 HEMATEPUATBHBIX.

B HayyHOW  JMreparype  OpeMIararoTcs  pas3idyHble  MOJXOMBI
K KITACCU(PMKALMN HEMATCPUABHBIX MPAB OCY>KICHHBIX.

O. B. OpnoB HematepuasbHble Ojlara OCYKACHHBIX MOAPA3ACISET HA TPH
IPYIIIBL:

—o0mme — peanu3anuss  KOTOPBIX  CYIIECTBEHHO HE  OTJIMYACTCA
OT MPABOMNIOCIYIIHBIX TPAXKIAH,

— YCEYECHHBIE — MPOLECC peau3aluy KOTOPBIX M OO0BEM YIIEMIISFOTCS

B OTJIMYKUC OT IPAaBONOCIYHIHBIX I'PAKIAH,

* 06 yreepxuennn IIpaBui BHYTPEHHErO PACTIOPAAKA HCIPABHTENBHBIX YUPEKASHHIT:
IIpukaz Munrocta Poccun TEKCT ¢ M3MEHEHHMsMM U fonojHeHusMu Ha | ampens 2020 rona
Ne 80 [mpunst 16 nexabpst 2016 roma Ne 295] // OdunmanbHbIi UHTEPHET-MIOPTAT MPABOBON
uHpopMaruu (Www.pravo.gov.ru) 15 ampens 2020.

# Martepuainel, coOpaHHbIe B Xoae npenaumioMHon npaktuku B @KV HK-15 YOCHUH
Poccun mo Camapckoii obnactu / Tynurynosa A. A. (He onmyOJMKOBaHHBIA aKT).
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— (opMabHBIE — peaM3alurs KOTOPBIX B YCJIOBHS JIMIICHHS CBOOOIBI
HEBO3MOYKHA .

Hannoit kmaccudukanuu npuaepxuBactes u M. KO. PoxkkoBa, kortopas
K NIEPBOM IPyNIE OTHOCUT HEMATEpUANIbHbIC OJiara, HE BIMSIOIIUE HA MPABOBOMA
CTaTyC OCYXKIACHHOIO;, KO BTOPOH — MNPOLECC peaiu3allid KOTOPBIX YIIEMJIEH
NEHUTCHIIMAPHBIMU MPABWIIAMHU, K TPEThEH — peaim3anus KOTOPbIX B YCIOBHSX
W30JISIH OT O6IIECTBA HEBO3MOXKHA

Ha nawmr B3rmsia, HemarepuanbHble Ojara, MpeAoCTABICHHBIE OCY>KICHHBIM
K JIMUICHAIO CBOOOJABI W PEATM3yEMbIC MOCPEACTBOM HEMATEPUAIIBHBIX IPaB,
HEOOXOMMO  KJIacCM(PUUMpPOBATh B COOTBETCTBHMM C MPABOBBIM CTATyCOM.
Tak, aHanM3 AOKTPUHAIBHBIX MCTOYHMKOB W JCHCTBYIOLIETO 3aKOHOAATEIBCTBA
NO3BOJIAECT MPEIJIOKUTh CICAYIOIIYIO KIACCU(PUKALMIO JTMYHBIX HEMATEPHATIBHBIX
IPaB JUL, OTOBIBAOIIUX HAKA3aHUE B BUJIC JIMIIEHUS CBOOO/IBI:

I. KoHcTUTYIMOHHBIE (00IIETPaskTaHCKUE ):

1) HeoTuyKHaeMble — pean3alys KOTOPhIX HE 3aBUCUT OT MPABOBOTO
NIOJIO’KEHUSI OCYKACHHOTO;

2) YCEUYCHHBIE — peali3alysl KOTOPBIX 3aBUCUT OT YCJIOBHM COIAEP)KaHUs
OCY>KIICHHBIX M 3KOHOMHMYECKHX BO3MOKHOCTEH HMCIPABUTEIIBHOTO YUPEKICHUS,
a TAK)KEe MaTEPUATTBHOTO MOJIOKEHUS OCYKACHHOTO.

II. IleHuTEeHIMAPHBIE (CBA3AHHBIE C MPOLIECCOM OTOBIBAHMS HAKA3AHU ).

1) obmme — He3aBucsALKME OT BUAA UCHPABUTEIBHOTO YUpekacHus (cT. 12
YUK PO):

— Ha MOJTyYeHHE UH(OpMaLuy;

— HA OXPaHy 3/I0POBbs U MICUXOJIOTHYECKYHO MTOMOILIb,

— Ha OPUAUYCCKYIO IIOMOIIL,

30 Opnos O. B. HemarepuanpHbie Oyiara JUI, OCYKIEHHBIX K JIHUIIEHUIO CBOOOJBI,
U X 3alUTa B TPAXKAAHCKOM IpaBe: aBToped. IuC. ... KaHA. I0pHUI. HaykK. — Psa3anb: Axkagemust
npasa u ynpasienuss ®CHUH Poccun, 2012. — C. 14.

31 Poxkosa W. 10. Brusiaue HEMaTepUalbHBIX OJlar Ha TPaBOBOH CTATyC JIHI,
OCY’KACHHBIX K JuiieHuto csobomst // FOpucts-TIpaBosens. —2017. — Ne 3 (82). — C. 99.
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— BEKIIMBOE  OOpalleHHEe CO CTOPOHBI NEPCOHAIA  MCIPABHTEIBHOTO
YUPEKICHUS,

— Ha JInYHYI0 Oe30macHoCTh (¢T. 13 YUK PD);

2) 00yCIIOBICHHBIE PEKUMOM UCITPABUTEIBHOTO YUPEKICHUS:

—Ha cBuganus (ct. 89 VYUK P®), nmepemmcky (cr. 91 YUK PD),
Tesne@oHHbie neperoBopsl (cT. 92 YUK PD);

— nporyJiku (cT. 93 YUK PD);

— MPOCMOTP TeJICEPeaY U KHHO(UIBMOB, MPOCIYIIMBAHAE PAMONepeaay
(ct. 94 YUK POD),

— OTOBIBATh HAKA3aHWE HA TECPPUTOPUM CYOBEKTA MPOKMBAaHUA (CT. 73
YUK PO);

— X0JaTaicTBOBaTh 00 YCIIOBHO-AOCPOYHOM OCBOOOXKAeHUU (cT. 175
YUK PO).

OtaenpHO  HEOOXOOUMO  OTMETUTh MPABO HMHOCTPAHHBIX  TPAKIAH
Ha MOICP>KAHUE CBSI3M KOHCYJIBCKUMU yupexkacHusaMu (4. 9 cr. 12 YUK PO).

OCOOEHHOCTRIO PeAlTU3alMU MEHUTEHIMAPHBIX TIPAB OCYKACHHBIX SBIISETCS
TOT (paKkT, YTO OHU OOECMEUMBAIOTCA AOHKHOCTHBIMHU JIMIIAMHA MCTIPABHTEIBHOTO
YUPEXKICHUS UCXOAS U3 UX JOJKHOCTHBIX 00SI3aHHOCTEH, T.€. PaBy OCYXIACHHOIO
KOPPECHOHIUPYET OpHANYECKas 00S3aHHOCTh JOJHKHOCTHOTO JIULIA.

1)IIpaBo Ha >XWM3HBb ABIACTCA OA30BBIM TPABOM YEJIOBEKA, MPH 3TOM
HA HEOTYYXIAEMOCTh TAKOTO MMpaBa HE BIMSAET OTOBIBAHWME HAKA3aHWS B BUJC
JUIIEHUsT cBOOOAB. HOpMaTMBHO-IPABOBBIE AaKThl HE MPOBOJST HUKAKHX
Pa3rpaHUYCHUA MEXIY OCYXACHHBIMH M NPOUYMMM TPLKIAHAMH MO JAHHOMY
KPUTEPUIO. YTOJIOBHAsE OTBETCTBEHHOCTh HACTYMACT MO OOMIMM OCHOBAHHSM
OPA MOCATATENbCTBE HA YKU3Hb OCYXACHHOTO. JlaHHOE TMOJIOKEHUE BBITEKACT
U3 TPHUPOJBI TaKoro OJsara, MOCKOJIBKY OHO TO CBOEH MPUPOJE HE MOXKET OBITh
HU B 4eM OrpaHnyeHo. Creayer OTMETHTb, YTO A0 ONPEICICHHOIO BPEMEHU
JAHHOE MPABO 3aBUCENIO OT MPUTOBOPA CyJa, OJHAKO B HACTOSIIEE BPEMS B CBS3H
¢ pemieaneM KonctutynmonHoro Cyna PO, npunsateiM B QeBpane 1999 r., cynsl

o0LIeH FOPUCANKIMN HE MOTYT BBIHOCUTh CMEPTHBIX MPUTOBOPOB J0 TEX MOP, MOKA



28
BO BceX CyObekTtax PO He OyayT YUpeKIEHBI CyAbl NPHUCSHKHBIX.
JI0 HACTOSIIEr0 BPEMEHM CYIIECTBYET 3aNPET HA MPUMEHEHHUE CMEPTHOM Ka3HU.
[Tonaraem, K MPUMEHEHUIO CMEPTHOM Ka3HM B OmpKailiee BpeMsl 3aKOHOJATEIb
HE BEPHETCS, YTO CYATAEM BIIOJIHE ONPABJAHHBIM B YCIIOBUAX COBPEMEHHOCTH.

2) JIOCTOMHCTBO JIMYHOCTH TAKXE HE 3aBHCHT OT 3aKOHOJATEIIBHOTO
perynupoBaHds W npuroBopa. [Ipy  BbIHECEHMM TNPUIOBOpa, PELICHUS
00 OTOBIBAHMM YTOJIOBHOTO HAKA3aHWsS B HWCHPABUTEIBLHOM YUPEKICHUH,
y TOCyJapcTBa  HET  3aJa44  YHU3UTh  YEJOBEYECKOE  JTOCTOMHCTBO.
310 MOATBEPXKAALOT HOPMBI YTOJIOBHOTO (cT. 7 YK  PO)
W YTrOJIOBHO-WCMONHUATENBHOTO (cT. 3, 12 YUK P®) 3akoHOomarenbCTBa.
Bwmecte ¢ Tem, mpH OCYXICHWM K JIMIICHHIO CBOOOABI JOCTOMHCTBO JIMYHOCTH
onpeaeneHHbIM oOpa3zom ymemsiercd. Tak, mo MHenuto C. H. I[ToHomapesa
u H. T. MenBeneBoi, AOCTOMHCTBO OCY>KICHHOIO «IOABEPracTCs IOBOJBHO
CEPbE3HOMY HCIBITAHUION >, UYTO OOYCIOBICHO CHENU(HUECKAME YCIOBHAMH
oTObIBaHus HakazaHus. FO. M. AHTOHSH, paccykjaas IO JaHHOMY BOMPOCY,
OPUXOJUT K BBIBOAY, YTO «...JIHIIAs CBOOOBI, FOCYAAPCTBO MOJABEPracT 4eI0BeKa
TaKUM CTPAAAHUSAM W MYUYEHUSM, KOTOPBIE FOPUAMYECKM HHMKAK HE BBITEKAKOT
W3 TaHHOTO BHMJA HaKa3aHWs... Bpsna v cya, HanpuMmep, YTPYKAAeT ceOs MBICIBIO
O TOM, K KAaKOMYy, COOCTBEHHO, HAKa3aHWIO OH MPUTOBAPUBAET OCYXKACHHOTO.
K BecbMa CypoBBIM, a Mog4Yac OECUEIOBEUHBIM YCIOBUSM OTOBIBAHHS YTOJIOBHBIX
HAKa3aHWW, PEIKO CBSI3aHHBIX C FOPUAMYECKAMHU (HOPMYJIHPOBKAMHU MPUTOBOPA,
NPUBBIKIN, K COXKAJICHWI), MHOTME TMOKOJCHUS JIOACH, NPOLICAIINX Jareps
¥ KOJIOHHM» .,

[To MHEHHIO HEKOTOPBIX HCCIIeaOBaTENEH, caM (DaKT MOpULaHusl, KOTOPOE

COACPIKUTCA B BEIHCCCHHOM IIPUT'OBOPC, ViKC YIICMILACT JOCTOMHCTBO J'II/I"IHOCTI/I34.

32 ITonomapes C. H., Mensenesa H. T. O uesoBe4ecKOM TOCTOMHCTBE OCY’KIEHHOTO
// TIpoOaeMbl COBEPIIIEHCTBOBAHUS UCIIOJIHEHUS YTOJIOBHBIX Haka3zaHu. — 1992, — Ne 3. — C. 41,

3 AutonsH 0. M. Uro sxe Takoe numenne cBo6oap? // JIMMHOCTb MpPECTYIHHKA
U UCIOJHEHNE YTOJOBHBIX HakazaHui. — 1991. —Ne 1. - C. 3.

34 CenusepcroB B. M. O pa3padorke HayuHO-TeopeTrueckoi moaenu O0meit vactu YUK
P® // BecTHuk HHCTUTYTA: IPECTYIUICHHE, HaKa3aHue, ucrnpasieHne. —2016. — Ne 1 (33).
- C.95.
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Takum 00pa3oM, TOCTOMHCTBO YIIEMJISIETCS HA CTAJUMU BBIHECEHWS MPUTOBOPA,
U Jajgee MPOAODKACT YIIEMIIATHCS, K INMPUMEPY, HPU HPOM3BOIACTBE OOBICKA.
B oroii  c¢Bs3M mpemnaraetcs  yCTaHOBUTH  Oojiee  CTporue  TpeOOBaHWs
K TOPOBEACHHIO OOBICKOB, KOTOpPbIE HEOOXOIMMO 3aKPENUTh B HOPMATHUBHO
-paBOBOM akTe. OCHOBHBIM KPUTEPUEM U1l MPOBEACHUS OOBICKA AOKHA OBITh
O0OOCHOBaHHOCTb ~ JIAHHOM MEpbl, a HE YCMOTPEHHUE AIMUHUCTPALUH.
CuutaeMm, NaHHBIE MOJOKEHMS NOJDKHBI HAWTH CBOE OTpakeHWe B HopMmax YUK
PO.

[Tomumo 3TOro, HEOOXOAMMO OTMETUTBH, YTO Ha JOCTOMHCTBO JIMYHOCTH
BIMSIOT  KWIMIIHO-OBITOBBIE ~ YCIIOBUSL € PA3MEIICHUEM  OCYKICHHBIX
B o0mIeXUTUSAX. B HacTosiiee BpeMs MPAKTHUYECKHA BCE UCCIIEIOBATENIA TPUXOISAT
K BBIBOJY O  HEAOMYCTUMOCTH  TakKOro  pasMEIICHHS  OCY)KICHHBIX,
9r0 OOYCJIOBJIEHO HE CTOJIBKO HAPYIIEHUEM JOCTOMHCTBA JIMYHOCTH, CKOJIBKO
KPUMUHOTEHHONH 0OCTAHOBKOM M PHCKOM PaclpOCTPAHEHHS] KPUMUHATBHBIX HJICH.

3) JluuHas  HENPUKOCHOBEHHOCTh TAKXKE, KAaK W  MPEAbIAYIIUE
HEUMYIIECTBEHHBIE TpaBa, HE SIBISETCS OOBEKTOM HakaszaHus. Bmecre ¢ Tew,
JUYHAs  HENPUKOCHOBEHHOCTH  3a4acTyH0  HApyIIAaeTcs, a  BO3MOXKHOCTH
€€ OrpaHUYEHMs NPEAYCMOTPEHA HOPMAaMM 3aKOHOAATENbCTBA. TakK, B YaCTHOCTH,
OTPaHUYECHHUEM JINYHOW HEMPUKOCHOBEHHOCTH SABJIECTCS PEXKUM COICPKaHUSA,
NOJTHOMOYMST TEPCOHANA, NPUMEHEHUE K OCYKICHHBIM (DPU3MUYECKON CHIIBI,
CIIELICPEACTB U OPYIKHUSL.

[To mHeHuto A. A. bensieBa, «paBO HEMPUKOCHOBEHHOCTH HA OCY>KICHHBIX
PacIpoCTPaHACTCAd HE B MOJIHON Mepe»35 . BMmecte ¢ TeMm, HEKOTOpPBIE ACIEKTHI
npaBa Ha JIMYHYK) HENPUKOCHOBEHHOCTh TJIABHBIM  00pa3oM  3aBHCUT
OT TMPaBONOCIYIIHOTO TMOBEACHHUS OCY)KACHHOro. OrpaHU4eHHA  JIMYHOM
HETIPUKOCHOBEHHOCTH HE CTOJIb MHOTI'0 IIPEIYyCMOTPEHO
B YTOJIOBHO-UCIIOJIHUTENIBHOM 3aKOHOJATENbCTBE (K NPUMEPY, B IPOLECCE

MPOU3BOACTBA OOBICKOB). K aeMeHTaM JIMYHONW HEMPUKOCHOBEHHOCTH OTHOCSTCS

3 Bensie A. A. TIpaBoBOe MOIOKEHHE OCYKACHHBIX K JIHLICHHIO CBOGOABL — [ opbKHil:
I'BOI MBJ] CCCP, 1976. - C. 41.
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TAK)KE TaillHa MEPENHMCKH, TENCPOHHBIX NEPETOBOPOB, MOYTOBBIX, TeJerpadHbIX
U UHBIX cOoOOuIeHuH, muuHas TaitHa (cT. 23 Konctutyiuu P®). [IpaBo Ha 3Ty
TallHy B YCIIOBUSX OTOBIBAHMS HAKA3aHWs B HCIPABUTENBHBIX YUYPEIKIACHHUIX
NOJUICKUAT OrpaHuyeHHI0. OQHaKO HEOOXOIMMO MOAYEPKHYTh, YTO B JAHHBIH
ACMEKT JUYHOH HEMPUKOCHOBEHHOCTH MPABOMEPHO MOTYT BTOPraTbCsl TOJIBKO
NPEICTABUTENN AIMUHUCTPALIUH.

Takum 00pa3oM, €CTECTBEHHOE MPAaBO HA JIMYHYK) HEMPUKOCHOBEHHOCTH
B MeECTax JIMLIEHWs CBOOOJBI JJII BCEX OCYXACHHBIX OrPAaHMYMBACTCS
00s13aTEBbHBIM TPOBEICHUEM

1) TU4YHBIX OOBICKOB;

2) OOBICKOB JKHJTBIX TOMEIICHUH W TMYHBIX BEUIEH;

3) MEIMLIMHCKHX OCMOTPOB, a B Cly4yac HEOOXOAMMOCTH — M CAHWTAPHOH
00palboTKH,

4)  UEH3ypel  KOPPECHOHJCHLMWHM,  MPOCIYIIMBAHUEM  TEJICPOHHBIX
NEPETOBOPOB, a B CIIy4ac HEOOXOIMMOCTH — MPOBEPKH JIMYHBIX 3AMUCEH.

Kpome paccMOTpEHHBIX OrpaHMYCHWH, JIMYHAs HEMPUKOCHOBEHHOCTh
OCY>KIIEHHBIX MOKET OBITh JOMOJHUTEIBHO OIPAHWYEHA, MPUYEM CYLIECTBEHHO,
B CIy4asX HAPyLIECHUs MU TPeOOBAHUI PEKUMA CONEPIKAHUS ITyTEM MPUMEHEHUS
(U3NYECKO CHIBI, CHENUATBbHBIX CpeacTB W opyxkusa. B YUK PO (cr. 86)
3QJI0’KEHA HOPMA, PEryIMpYIoLIas MPUMEHEHNE PU3NUYECKOM CHIBI, CHEMATbHBIX
CPEICTB U OPYKHsI, KOTOPOE IOMYyCKACTCSA MO OTHOLIEHHIO K OCY>KIEHHBIM, €CIH
OHM OKa3bIBAKOT COMPOTHBIICHUE TEPCOHATY HCIPABUTENBHBIX YUPEKICHUH,
3JIOCTHOE HENOBMHOBEHHWE MX 3aKOHHBIM TPEOOBAaHUSAM, NPOSBISAIOT OyiCTBO,
YYaCTBYIOT B MACCOBBIX O€CHOpsaKax, 3aXBaThIBAOT 3AJ0KHHKOB, HAIAIar0T
HA TPAXJAH WM COBEPLIAKOT MHBIC OOIIECTBEHHO OMACHBIC NCHCTBUS, a TAKXKE
npu nodere WM 3aAcpkKaHWM OEKaBIIMX M3 HMCIPABUTENBHBIX YUPEKICHUMA
OCY>KIICHHBIX B LENMAX MNPECCUYCHUs] YKA3aHHBIX MPOTUBOMPABHBIX JEHCTBHIA
Y MPEAOTBPALLEHUS] TIPUYMHEHUS 3TUMH JIMIAMH BPeaa OKPYKAIOUIUM WJIH CaMUM

cebe. Bmecre ¢ TeMmM, HEOOXOAMMO TIOMHHMTh, 4YTO MNPUMECHCHHE JAHHBIX
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HE TMOJUMHSCTCS HOpMaM JEHCTBYIOIIETO 3aKOHOAATEIbCTBA M HE JIOJDKHA
BBIXOJMTH 32 €r0 PaMKH.

4) IlpaBo Ha cBoOoay mnepensuwxeHus (ct. 27 Konctutyumm PO)
CYLICCTBEHHO OrPAHMYMBACTCS MPUMEHUTEIBLHO K OCYXKICHHBIM K JIMIIEHUIO
CBOOOBI. DTO MPOSBISAETCS KaK B OTHOLIEHWH JIML, KOTOPbIC B JAHHBIA MOMEHT
OTOBIBAKOT HAKAa3aHUE, TAaK W B OTHOWICHWM TEX, KTO MMEET HECHATYIO
(HEMOTaleHHY0) CYy IMMOCTh, HAXOUTCS MO aIMUHUCTPATUBHBIM HA30POM.

5) Uto ke KacaeTcsi OMPOCOB OCYIICCTBICHUS TBOPUYECKOW IEATEIBHOCTH,
TO OCY>KIEHHBIA B TIOJHOW Mepe 00afaeT JaHHBIM MPaBOM. B mcmpaBUTENBHBIX
KOJIOHUSIX HUKTO M HUYTO HE MPEMATCTBYET YYACTHIO OCYXKIEHHBIX K JIMIICHHUIO
CcBOOOABI B TBOPYECKOH JEATENBHOCTH, B TOM YHUCIC JIATEPATYPHOH.
OcCyXICHHbIE KaK CYOBEKTBI aBTOPCKOrO mpaBa O0O0JaJAalOT  ABTOPCKUMH
NPABOMOYMSMHA HEMMYIIECTBEHHOIO W HMMYLICCTBEHHOIO Xapakrtepa. JIM4HbIM
HEUMYIIECTBEHHBIM ~ [MPABOM  SIBJSIETCS  MPAaBO HA  3aUIUTy  MCIOJHEHUS
WJIHA TOCTAHOBKH.

Pe3ynbTaTel TBOPUYECKOH JEATEIBHOCTH, B TOM YHWCJE CTaTbW, OYEPKH,
pacckasbpl, TOMEIIAEMBIE OCYKJCHHBIMM B  JIMTEPATYpPHBIX  allbMaHaxax,
BBIMIYCKACMBIX B MCHPABHUTCIBHBIX YUPEKICHUAX WM OTKPBITOM TMedYarwy,
CTAHOBATCS OOBEKTOM AaBTOPCKOTO TMpaBa, a CO3MABIIAE WX OCYXICHHBIE
— cyObeKTaMM aBTOPCKOTO mpaBa. B 3TUX ciayyasX OCYKACHHBIH CTaHOBHUTCS
oOnamareneM  aBTOPCKMX  OpaBoMounMid.  EMy  NpHHamIe)kuT  mpaso
Ha onyOJIMKOBAaHUE, BOCIPOM3BEICHUE H PACTIPOCTPAHEHHUE CBOETO MPOM3BEACHHMS
BCEMU JIO3BOJICHHBIMHM 3aKOHOM CIOCO0AMH IMOJA CBOMM WUMEHEM, MO YCJIOBHBIM
UMEHEM  (TICEBAOHMMOM) WM 0e3  0003HAYeHWsT WMEHU (QHOHHUMHO).
ABTOPaM-OCYKACHHBIM TAK)KE€ NPHHAICKUT MPAaBO HA HENPUKOCHOBEHHOCTH
CO3/JIaHHBIX MMM TBOPYECKMX MPOU3BEACHHUNA. OTO 03HAYAET, YTO HUKTO

0e3 corylacus aBTOpa HE BOPAaBE BHOCUTh B HUX KAKUE-TMOO WM3MEHEHUSL.
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Bocnpemaercs TAKKE CHaOXaTh POU3BEICHUE WLTIOCTPaLUSIMH,
TIPEIUCITOBHSMH, TTOCIIECIIOBUSIMHI, KOMMEHTAPUAMH 6€3 COTTIacHs aBTopa’. .

6) Eme oaHuMm HeMmarepuajgbHOM Oyiarom, O€3yCJIOBHO MPUHAICKAITAM
KaK BCEM TpaKAaHaM B LEJIOM, TaK W OCY)KICHHBIM B YaCTHOCTH, SIBIISIETCS
JIEJIOBAst pENyTALMS.

Cuuraem, 4TO IENOBasl PENyTAlMS W JIMYHOE JOCTOMHCTBO B PE3YJIbTATE
HAIAYUS Y JIANA CYAMMOCTH CTPAaJalOT HE B OJMHAKOBOM  CTEICHH.
O ToM, KaKk (aKT CyAMMOCTH BIIMSET HA JOCTOMHCTBO JUYHOCTH, PAHEE HAMH
y)ke ObUI0 onucaHo. B OTHOHWIEHMHM K€ JEJIOBOM pEemyTauuu CUYHTAEM
HEOOXOOUMBIM  OTMETHTh, YTO OHA MOXET ObITh, KakK MOJIOKUTEIBHOM,
Tak W OTpuUarencHO. I[lonokuTenpHas  JAEOBas — pemyTauus — CBs3aHa
C O3UTHBHBIM OTHOIIEHUEM KOHTPAreHTOB K €€ 00JIaAaTeito, C JOBEPUEM K HEMY
Y YBEPEHHOCTBIO B MOJIOKATEIBHOM PE3YJIBTATE COTPYAHMUYECTBA. OTpULaTENnbHasA
JeJIOBasl PEMmyTalusl MOKAa3bIBAET HECTAOWJIBHOCTh MOJIOKCHUsI €€ oOnajarens
B IKOHOMHYECKOM OOOpOTE, HENOBEPHE K HEMY CO CTOPOHBI KOHTPAarcHTOB .
Ecnmm nenoBas penyTtanusi MOMKET OBITh TOJIOKUTENBHOW M OTPULATEIBHOM,
TO MOKHO JIM TO K€ CAMO€ CKa3aTh O JOCTOMHCTBE JIMUHOCTH? [losmaraem, 4ro HET.
[Ipu cucTemMaTnueCcKOM TOJIKOBAHWHU MOCTAaHOBJICHUS [Inenyma BepxoBHoro Cyna
P® ot 24 depans 2005 r. Ne 3 «O cyneOHOM MpakTUKE MO AeaM O 3alUTE YECTH
¥ JIOCTOMHCTBA TPAXAAH, 4 TAKXKE JEIOBOH PEMyTALMH TPAKIAH U FOPUANYECKHAX
iy, C y4eToM M3I0XKEHHOTO MBI CUMTAEM: B TO BPEMs KaK JOCTOMHCTBO

JUYHOCTH q)aKTOM CyAUMOCTH CYIICCTBCHHO YMAACTCA, ACJIOBad PCIIyTalud

3% Cropoxyk M. H. 3aKOHOZATENbHEIE OIPAHWUEHHS JTHYHBIX HEHMYILIECTBEHHBIX MPaB
OCY’KAEHHBIX, OTOBIBAIOIINX HAaKa3aHHE B BHIE JUIIEHUs cBoboxasl / BectHuk Bragumupckoro
opuaudeckoro uaeturyra. — 2008, — Ne 1 (6). — C. 67.

37 Anncumos A, JT. I'paxxnaHcko-npaBoBasi 3aliUTa 4e€CTH, JOCTOUHCTBA M AEJIOBOMU
penyTanuu 1o 3akoHonaTenbcTBy Poccutickoit @eneparmu. Yuebroe nocodue. — M.: BJIAJIOC
-ITPECC, 2001. - C. 68.

¥ O cynebHoil mpakTHKe TIO ENaM O 3ALIUTE HYeCTH M JOCTOMHCTBA IPAKIAH, a TAKIKE

IENOBOH penyTaluu TPakJaH M IOPHOWYECKUX JIHUI roctaHosieHHe llnenyma BepxosHoro
Cyna P® [mpumsar 24 ¢espans 2005 r. Ne 3] // Oduumansubiii caiitr BepxoBHOro cyna
Poccutickoit @enepanuu (Www.BepxoBHbIA-cya.pd) 16 mast 2017 r.
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JUIIb  MOXKET TEPEHTH M3  OJHOTO  CBOEr0  COCTOSIHUSA B JAPYroe
— U3 MOJIOKUTENIBHON B OTPULIATENIBHY1O.

7) llpm oTObIBaHMM HaKa3aHUs OCYXKACHHBIE PEAM3YIOT CBOE MPABO
HA TaifHy JMYHOH KMU3HU, B TOM YKCJIE TPU TEICPOHHBIX Pa3roBOpax M MEPEMUCKE
(ct. 92 YUK P®). OgHako mociaeaHUE MOTYT KOHTPOJMPOBATHCS MEPCOHATIOM
WCITPABUTENBHBIX yUpekAcHU. Ha cerogHsmHuii A1€Hb OCHOBAHMS M MOPSIOK
OCYLIECTBJICHUS YKA3aHHOTO KOHTPOJISI HA B 3aKOHOJATEIIBHOM, HU B HOPMATUBHO
-IIPaBOBOM IUIAHE HE yperyaupoBaHbel. B IIpaBuiiax BHYTPEHHETO pacropsika
WCITPABUTENBHBIX YUPEIKICHUN MMOBTOPSIOTCS OTAEIBHBIE HOPMBI, COACPKALIUECS
B cT. 92 YUK P®, n onpenensercs npoueaypa NpeAoCTaBICHHs TENEPOHHBIX
pasroBOpPOB, HUCKIIFOUMTEIBHBIE  Cllydyam MX  npenocrtasieHus.  CorniacHo
JNEHCTBYIOLIEMY  YTOJIOBHO-UCIIOJHUTEIBHOMY  3aKOHOAATENLCTBY  IOJIyYaeMmas
M OTOpaBisieMas OCYKACHHBIMA KOPPECIMOHACHLIMS TOABEPTacTCs LEH3YPE
CO CTOPOHBI AJIMHUHHUCTPALMK  HWCHPABUTENBHOIO  yupexkacHus.  LleHsype
HE TOJUICKUAT MEPENHUCKA OCYXKIECHHOIO C CYIOM, MPOKYPaTypOi, BBILIECTOALIAM
OPraHOM YTOJIOBHO-HUCIIOJHUTENIBHON CUCTEMBI, ¢ YTIOJIHOMOYEHHBIM IO MPAaBaM
yenoseka B Poccuiickoil denepanuu, ¢ yIOTHOMOYEHHBIM I10 MpaBaM 4YeIOBEKa
B cyObekre Poccumiickoii ®enepanuu, OOMMECTBEHHOH — HAOIOAATEIBHON
KOMHUCCHEH, CO3JaHHOW B COOTBETCTBHM C 3aKOHOJATECILCTBOM Poccuiickoit
Oenepaumn, EBponeiickum cyaom no npaeam yenoseka (4. 2 c¢r. 91 YUK P®D).
YKazaHHass HOpMa MPEAYCMATPUBACT BO3MOKHOCTb TEPENHMCKH OCYXIACHHOTO
C 3AlIMTHUKOM WJIM MHBIM JIMIOM, OKAa3bIBAKOIIMM HOPUAMYECKYIO TOMOILb
HA 3aKOHHBIX OCHOBAHMSX O0€3 OCYIIECTBICHUS LECH3YPHL, 3a HMCKIFOYCHUEM
CIIy4acB, €CIIA AJMUHUCTPALUS WCIPABUTEIBHOTO YUYPEKICHUS PacnoJiaract
JOCTOBEPHBIMM JTAHHBIMM O TOM, YTO COACPIKAIIMECS B MEPEIUCKE CBEACHUS
HalpaBJIeHbl HA  MHALMMPOBAHWE, IUIAHMPOBAHWUE WM  OPraHU3aLHUIo

39
OPECTYIUICHUS JIMOO BOBJICYCHUE B €10 COBEPIICHUE TPYTUX JIUIL .

3% Xunpman [, B. OCOGEHHOCTH TPaXIaHCKO-IPABOBOrO MOJIOKEHHS JIHLI, OTOBIBAIOLIIX
HAKa3aHWe B BHUJE JIMIIEHUs CBOOOIbI ydeOHOe mocodue. — Hopokysueuk: ®KOY BO KU
@®CHH Poccun, 2014. — C. 43.
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Takum 00pa3oM, C y4Y€TOM BBIMICH3IIOKEHHOTO, HEOOXOJMMO OTMETHUTD,
YTO HEUMYIIECTBEHHBIC MPABA OCYKACHHBIX K JIMIIEHUKD CBOOOABI MOTYT OBITh
CYLICCTBEHHO OrPaHMYEHbI, HA 4YTO OKAa3blBACT BIIMSHUE PEKUM OTOBIBAHHS
HAKa3aHWs, MPABOMOCIYIIHOE MOBEACHUE OCYXKICHHOIO K JIMIIEHWIO CBOOOMBI,
PAaBHJIa BHYTPEHHETO PACOOPSIKA U T. 1.

Bwmecte ¢ TeMm, NEPEUNCIICHHBII NEPEUEHh HE OXBATHIBACT BCEX KATErOpUiA
HEUMYIIECTBEHHBIX MPAB OCYXKICHHBIX K JIMLIEHWIO CBOOOABI. (O000mas Bce
HEMATEPUAIBHBIE TTPABA, KOTOPBIMHU 00AIAET OCYKACHHBIN K JIMIIECHUIO CBOOOIBL,
MO>KHO Ha3BaTh CIICAYOLIME, 3aKkperuieHHbie B YUK PO:

—MPaBO OCYXXACHHOIO Ha MOJIyYeHHWE HH(POpPMAIMK O CBOMX MIpaBax
U 00SI3aHHOCTAX, O MOPAJKE M YCIOBUSAX OTOBIBAHHMS HA3HAYEHHOTO CYJOM BHJA
HakazaHud (4. 1 ct. 12);

— MPaBO HA BEXKJIMBOE OOpALLIEHUE CO CTOPOHBI MEPCOHANA YUPEKICHUS,
WCTOJHSIOMIETO HaKa3zaHus (4. 2 cT. 12);

— MPAaBO HA OXpaHy 370POBbs (4. 6 CT. 12);

— MPaBO HA MCUXOJOTMYECKYIO MOMOLIb (4. 6 CT. 12);

— IIPABO HA OKA3aHWE HPUAMYECKOM momortu (4. 8 cT. 12);

—MPaBO OCYXACHHBIX — WHOCTPAHHBIX TPAKAAH MOMJICPKUBATH CBS3b
C JUIUIOMATHYECKAM MPEACTABUTEIBLCTBOM W KOHCYJIBCKMMH  YUPESKICHUSAMU
cBoux rocymapcts B Poccuiickoit denepaumu, a TpakiaH, HE HMEOLIUX
JIUTUTOMATHYECKUX MTPEICTABUTENIBCTB M KOHCYJIBCKUX YUpEKIeHUi B Poccniickoi
denepannu, — ¢ AUMIOMATHYECKUMH TPEACTABUTEILCTBAMA FOCYAAPCTB, B3SBIIAX
Ha ce0s OXpaHy WX HWHTEPECOB, WIA C MEXTOCYIapCTBEHHBIMUA OpraHamu,
3aHUMAOIIAMUCS 3AMUTON YKA3aHHBIX OCY>KIEHHBIX (4. 9 CT. 12);

— MPaBO HA JIUYHYIO 0€30MacHOCTH (CT. 13);

—MpaBO HAa OTOBIBAHWE HAKA3aHWUS B WCHPABUTEIBHBIX YUPCIKACHHUIX
B mpenenax Tteppuropum cyObekta Poccuiickoit denepanuu, B KOTOPOM OHH
NPOKUBAJIA WK OBIITH OCY>KJEHBI, 32 HEKOTOPBIM UCKIKOYEHHEM (CT. 73);

— MpaBo Ha CBUaHUS (CT. 89);

— MpaBo Ha mepenucky (ct. 91);
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— MPaBo Ha TE€NEPOHHBIE Pa3rOBOPHI (CT. 92);

— MPaBO HA MPOryJKH (cT. 93);

—MpaBO HAa MOPOCMOTP KUHOPUIBMOB M TElenepenay, MpOCTyIINBaHUE
paauoniepenay (ct. 94),

—MpaBO HA TMOJYYCHHE W NOPUOOPETEHUE JIMTEPATYPbl M TMHUCBMEHHBIX
NPUHAJIC)KHOCTEH (CT. 95);

—OpaBO HA XOJaTalcTBO 00  YCIOBHO-AOCPOYHOM  OCBOOOKICHUH
OT JaJibHERIEero OTObIBaHUS Haka3zaHus (cT. 175).

Takum 00pa3oM, W3 aHalM3a HEMMYLIECTBEHHBIX MPAB OCY>KICHHBIX
K JIMIICHUIO CBOOOJABI, MOXXHO CJHEJaTh BBIBOJA O TOM, 4YTO TaKHE IMpaBa
OPEICTABISIFOT OO0 WLENblii KOMIUIEKC OJiar, 4acTh M3 KOTOPBIX HE 3aBHCHT
OT U3MEHEHUS CTaTyCa JINLA MPH OCY>KICHUH K JIMIIEHUIO cBOOOAbI. BMecTe ¢ Tem,
YacTh HECHMMYILIECCTBCHHBIX IMPaB BCE-TAKW MOXKET OBITh OrpaHWYCHA WM JAKE
HapylieHa, 4ro TpeOyeT  CKOpEeHIIMX  W3MEHECHWH B JACHCTBYIOLIEM
3aKOHOAATENbCTBE. [IOMHMO 3TOro, HEUMYINECTBEHHBIC MpaBa OCYXKICHHBIX
MOKHO YCJIIOBHO TMOAPA3NECIUTh HAa TPU KATEropuM: OoOmuMe (AHAJOTUYHBI
HEUMYIIECTBEHHBIM MPaBaM JIMIL, KOTOPbIE HE OCY>KIEHBI K JIMIIEHUIO CBOOOBI);
YCEUCHHBIE (YHIEMJISIIOTCS YCJIOBUSIMM OTOBIBAHMSI HakaszaHus), (popmanbHbIC
(MX peamM3anusi MPAKTUYCCKH HEBO3MOXKHA B CWIIYy CHEUU(UKA OTOBIBAHUS
HakazaHus).  [lomumMo  3TOro, cuyMraeM  HEOOXOJAMMBIM  ONPEACIUTH
HEMATepUuabHBIE  Onara  JMI, OCYXACHHBIX K  JIMIICHWIO  CBOOOBI,
KaK HE 3aMEHSEMbIC HMMYIICCTBCHHBIM SKBUBAJICHTOM LEHHOCTH, SBIISIOILIACCS
OOBEKTOM JIMYHBIX HEUMYINECTBEHHBIX NpaB, OOJANAIOIIME CTPOro JUYHBIM
XapaKTEPOM, OXPaHSAEMBIC U 3ALIUIIAEMBIC C ITOMOIIBIO HOPM MPABA, MOAJIEKAIINE
OTPAHUYEHUIO B CTPOTO YCTAHOBJIEHHBIX 3aKOHOM MPEACNAX U NOPSIKE B NEPUOA
OTObIBaHWS HaKa3aHWsl B BHUJEC JIMIIEHUS CBOOOABL. C Y4YETOM H3JIOKEHHOTO
CUATAEM  BO3MOXKHBIM  BBECTM HOBOE TMOHSATHE —  IICHUTCHLIUAPHBIC
HEMATEpUAIbHBIE OJlara», KOTOPBIE MPEACTABISIOT COOOH, HE 3aMEHSEMBIE
UMYIIECTBEHHBIM 3KBHBAJIEHTOM, LICHHOCTH OCYXKIEHHBIX K JIMIICHUIO CBOOOBI,

ABJIAOINUCCA 00BEKTOM JTMYHBIX HCUMYIICCTBCHHLIX IIPaB, O6J'IaI[aIOH_II/Ie CTpOIo
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JIMYHBIM XaPaKTEPOM, OXPAHIEMBIC M 3AIIMINACMBIE C TOMOLIBK) HOPM MpaBa,
OOyCIIOBJIEHHBIE  CHECHU(PUKONH  YrOJIOBHO-UCIOJIHUTELHONH  JCSITEIBHOCTH.
Jluna, oTOBIBarOIIME HAKA3aHWE B BUJE JTUIICHUS CBOOOIBI, COXPAHSIOT B MOJHOM
MEpE MPaBO HA KU3HBb, JOCTOMHCTBO JMYHOCTH M OCTAIBHBIC NTPABa, YKA3AHHBIC
B 4. 3 cr. 56 Koncrurynuu PO. [[pyrue npuHauie:)kalue iM HEMMYILECTBEHHBIE
npaBa U CBOOOABI OIPAHWYMBAIOTCS B LENSAX OOCCICUEHMs] TOCTHKEHUS LENei
YIOJIOBHOTO HAKa3aHWs, OJHAKO CIy4au W MPEAENbl TAKOIO0 OTPAHUYECHMS TPSAMO

MPEAYCMOTPEHBI YTOJIOBHO-UCITOJIHATEIBHBIM 3aKOHOAATEICTBOM.

2.2. Cnoco0bl 3aIUTHI HEMATEPHAJIBHBIX 0J1ar JTHIAMH, OCYKACHHbIMH

K JJHIICHUI0 CBOOOIbI

KoMmieke npaBOOTHOUIEHH, BO3HHUKAIOMIMX MO MOBOAY OCYLICCTBICHUS
HEUMYIIECTBEHHBIX MPAaB, MMEET CBOK CHeHUPHUECKY0 (POpMY, MOCKOJBKY
MOKET OBITh HE CBSI3aH C JCHCTBUSAMHU CyOBEKTOB. HEMMyIIECTBEHHBIC IMpaBa
IPaXJaH 3alMINATCd HOPMAaMM JEHCTBYIOIIErO 3aKOHOJATENbCTBA, KOTOPBIMU
PEyCMOTPEHBI OMPEACIEHHBIE CIIOCOOBI 3aIATHl HAPYIIEHHBIX MPaB.

Kak ormeuator A. Il. Cemuxuna u M. B. EBcradbeBa 3ammra nHYHBIX
HEUMYIIECTBEHHBIX MPaB OCY>KACHHBIX OCYLIECTBIIIETCS HA OOIIMX OCHOBAHWSIX,
T.6. Kakux Ju00 CHEUUAIBHBIX COOCOOOB  3alUTBI  AJIE  OCY>KICHHBIX
HE MPELYCMOTPEHO .

Takum 00pa3oM, OCY>KIEHHBIE MOTYT 3allMLIaTh CBOM HAPYIICHHBIE MPAaBa,
MO0 CaMOCTOSITENIBHO, JMO0 O0OpaTUThCS 3a TOMOIIBI0 K  CHEHHAATUCTaM
— agBokaraMm, ropuctaM. OHAKO MOCIETHUE HE TOTOBBI OKA3bIBATh FOPUIMUYECKYIO
NOMOIIb Ha O€3BO3ME3/IHOI OCHOBE, 4 JTUIICHHBIE CBOOOIBI TPAXKAAHE OIPAHUYCHBI
B CBOMX BO3MOKHOCTAX MO 3alIMTE TPAKIAHCKUX TMpaB, 4TO OOYCIOBICHO

HE TOJIbKO (DaKTOM pealn3ali B OTHOLICHHM WX MEP YrOJOBHO-NPABOBOM

Y Cemukuna A. I1. JIndHble HEMMYIIECTBEHHbIE NPaBA OCYXKICHHBIX K JIHIICHHIO
cBOOOBI M X 3amuTa // AnbMaHax Hay4HbIX TpynoB. —2019. —Ne 1. — C. 136.
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penpeccud, HO M BBICOKOW CTOMMOCTBIO VYCIYr aABOKaroB. [lo JaHHBIM
MuHucTepeTBa FOCTHIIMA POCCHM M JAHHBIM SKCIIEPTHBIX OLICHOK JIMIIb MEHEE
10% ot 00wero yncia aBOKaTOB NTPUHAMAKOT JOOPOBOIBHOE YUACTHE B OKA3aHUH
GecruIaTHOM TIOMOIIM TpaxiaHaMm . B clokuBIielics 0GCTAHOBKE MHOMKECTBO
JTHOACH OCTPO HYXOAKTCS B KBATU(PUUMPOBAHHON OECIUIATHON FOPHIMYECKON
noMouy. He SBISIOTCS MCKITIOYEHHEM W OCY>KIEHHBIC, OTOBIBAOIIME HAKA3AHUE
B BHJE JMIIEHUS CcBOOOAbl. Ha mMomoOHYX CHUTyalMIO YKa3blBalOT M JPYTHeE
aBTODHI .

B xone nmpoxoxxaeHus npeaammioMsoi npaktuka B OKY UK-15 YOCHUH
Poccun mo Camapckoii 001acTi ObLIO YCTAHOBIICHO, YTO OKOJIO 21 % OCYKIEHHBIX
HY)KIAIOTCS B KOPUAMYECKOM  TMOMOIIM 10  BONPOCaM,  HECBI3aHHBIM
C UCIOJIHEHHWEM TMPUTOBOPA, & BBITEKAKOUIME W3 TPAKTAHCKUX, CEMEHHBIX,
TPYAOBBIX MPABOOTHOWIEHWH, W3 HUX: 27 % — B Hensax oOXKaTOBAHUS PELICHMIA,
neicTBuid (0e31eiCTBUS) OpraHoOB rOCYIaPCTBEHHOM BIACTH, MOJLKHOCTHBIX JIUI,
rOCYAApPCTBEHHBIX CIy>Kalmx; 38 % — B peain3alu UX MMYILUECTBEHHBIX IPAB;
19 % — KOHCyJapTalMM IO BOMPOCaM HACIEACTBA, 16 % — s pemieHust MHBIX
BOIIPOCOB MMYIIIECTBEHHOTO 1 HEMMYIIIECTBEHHOro xapaktepa (IIpunosxenne 2)*,
[TpumepHO aHamOrMuHble faHHbIC ObLIM Mosy4eHsl O. b. Ky3HeLIOBbIM44.

He yrny6nsasch B yka3aHHY0 mpoOiieMy, OTMETHM, YTO B HE3ABUCUMOCTH
OT TOro KakuM OOpa3oM OCYXKACHHBIM pEIMI 3alMIlaTh, CBOWM IpaBa
(CaMOCTOSATENBHO WJIM MPU  MOMOLIM  CHEHUATMCTOB) CHOCOOBI  SIBJISFOTCS
OJIMHAKOBBIMH — HE3ANPELICHHBIMHA 3aKOHOM.

3ammra HEOTYYKAAEMBIX JUYHBIX HEUMYIIECTBEHHBIX npas

OCYLIECTBIISIETCSl B CHJIY 3aKOHOJAATENLHOIO 3aKpEMJICHHs, YTO €€ (3alluTy)

il Hoknan o gesrenpHOCTH MUHHCTEpCTBA FocTUL PP B chepe odecneueHns rpaxaaH
OecrutaTHON IOPUINYECKON moMoLbpio [DnekTpoHHbIH pecypc] // Poccmiickas razera. — Peskum
noctyna: https://rg.ru/2015/05/19/minust-dok html (mata obpamenns: 17.05.2021).

CopokyH I1. B. Peanuzanus npas rpaknaH Ha Mojy4eHHe OeCriaTHOW IOPUANYECKOM
nomotny // moxa Hayku. —2018. — Ne 16. — C. 60.

s Marepuainel, coOpaHHbIle B X0n€ npeanuruioMHoil npaktuku B PKY HMK-15 YOCHUH
Poccun mo Camapckoii obnactu / Tynurynosa A. A. (He onyOJMKOBaHHBIH aKT).

4 KysnenoBa O. b. IlpaBo ocyxaeHHbIX Ha O€CIUIATHYIO IOPUAMYECKYIO ITOMOILIb,
OKa3bIBaEMYIO aIBOKaTOM // 3aKOHOJATENbCTBO M HKOHOMUKA. —2015. — Ne 5 (373). — C. 56.


https://rg.ru/2015/05/19/minust-dok.html
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00s3aHHOCTBKD  BCEX TOCYIAAPCTBEHHBIX OPraHoB, BKJIKOYAs COTPYAHHKOB
YTOJOBHO-HCIIOJIHUTEIIEHON CUCTEMBI.

OpHako, HECMOTPS Ha 0JTO, HEMarcphajbHble Onara HY>KIAKOTCH,
KaK H Jpyrue OOBEKThl TI'PAKIAHCKO-NPABOBBIX OTHOLIEHWH, HY>KIAOTCA
B IMpoliecCyanbHOM (CyAeOHOM ) 3auuTe.

I'paxnanckuii konexkc PO He HazwpBaeT c€mocoObl, MCMHOIB3yEMbIE
OpU  3alIUTe HEMMYLICCTBEHHBIX OJlar JIMYHOCTH, a JIMOIb  YKa3bIBAacT
HA BO3MOXXHOCTh NPUMEHEHHUs JH000ro M3 mnepeuncieHHbix B cT. 12 'K PO,
U HHBIX CIOCOOOB, YCTAaHOBJICHHBIX KoaekcomM ©  ApPYyTMMH  3aKOHAMM,
€CJIA CYIIECTBO HAPYLUICHHOTO HEMATEPUAIBLHOTO OJjlara U XapakTep MOCICACTBHIMA
3TOTO HApYLICHHs JONYCKAOT TAaKylo 3amuTy . CudraeM, 4TO TIPH 3alluTe
HEUMYIIECTBEHHBIX OJiar, OMOCPEAYIOIMX 3TH Onara, AONYCTUMO MPUMEHEHHUE
CJICYIOUX CMOCOOOB 3aIMTHI:

1) npu3HaHKE TMYHOTO HEMMYIIECTBEHHOI O MTPABA,

2) mpu3HaHue (PakTa,

3) BOCCTAaHOBJICHHE MTPABA, BOCCTAHOBJICHUE MOJIOKCHHS

4) mpeceueHue  ACWCTBHIA, HapylWIalOMIMX  HEMarepuagpHOoe  Onaro
WJIH JJUYHOE HEUMYILECTBEHHOE MPABO JIMOO CO3AAOIIMX YIPO3y HAPYIICHUSI.

PaccMoTpum HamOosiee THUMWYHBIE CIIOCOOBI 3AIUTHI HEUMYIIECTBEHHBIX
PaB OCY>KIACHHBIX K JIMIICHUIO CBOOO/IBI:

1) [Ipu3Hanve mpaBa Kak Ccrnoco0 3alMThl HEMMYIICCTBEHHBIX IPaB
pacrpocTpaHseTcsl Ha ciaydaw, Koraa (aKkTU4eCKHM HEMMYIIECTBEHHOE IPABO
BO3HUKJIO, OJIHAKO €ro HeoOXOAMMO TMOATBEPAUTh, TO €CTh MPU3HATH.
[TocpeacTBOM NMPU3HAHKS MOKHO JOCTUTHYTH 3AIIMATHI IIPaBa B TEX CIydasx, KOraa
NPABO JIMYHOCTH (PAKTHUECKH TOSIBHJIOCH, HO OBUIO MPEYMEHBLIEHO MOCTYMKAMH
BTOPOr0 JiMLA (B YaCTHOCTH, MPU3HAHWUE ABTOPCTBA HA TBOPEHMS JIATEPATyPbI
B Cllydae MyOJIMKAllMA COBMECTHOTO MPOU3BEACHHS MO MMEHEM TOJBKO OJHOIO

U3 pealbHBIX COABTOPOB). K OTIEIBHBIM HEMMYIIECTBEHHBIM MPABAM — TAKUM Kak

45
Bemkypuesa 3. B. 3amura HemaTepuanbHBIX Ojar W JIMYHBIX HEUMYINECTBEHHBIX
MPaB. OCHOBHBIE COBPEMEHHbBIE MPOOJIeMBbI U MyTH WX pernenus / FOpuamdeckue UcciaeqoBaHusl.
—2017. = Ne 12. - C. 27.
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HA KM3Hb M HA 3J0POBbE — MOAOOHBIA COCOO 3alIMTHl HECOCTOSATENCH, MOTOMY
YTO OHW MOSIBJISIFOTCS C MOMEHTA IMOSBJICHUE HA CBET, HATMYECTBYIOT 0 KOHLA
JKU3HU U HE MOTYT OTHOCHTBCS K MHBIM JITYHOCTSIM, KPOME YITPABOMOYEHHOTO.

B OonpmMHCTBE CUTyauMii NpPU3HAHWE JUYHOIO MpaBa — HEOOXOAMMAs
NOPEINOCHUIKA MCIOJIB30BAHMS MPOYMX YCTAHOBIECHHBIX cT. 12 'K P® cmocobos
3ammThl. B yacTHOCTH, 4YTOOBI BOCCO3/1aTh MOJIOKEHUE, UMEBLIECECS 10 HAPYILICHUS
npaBa,  MCTHy  HEOOXOOMMO  apryMEHTHpPOBarb,  4TO  PacHojaract
COOTBETCTBYIOIMM ITPABOM, 3ALIMTHI KAKOTO JOCTUTacT. 3a4acTyr TpeOOBaHUE
O IPU3HAHUM ITpaBa 00Ja1aeT CaMOCTOSITEIBHBIM 3HAYCHUEM.

2) CyIecTBEHHBIM 3HAYCHUEM 00JIAACT CIIOCO0 3aMThl HEMATEPHUATEHOTO
Onara kauecTBe mpu3HaHus (akTta. Kak moka3slBacT NpakTHKa, HEPEAKO HE OBIBACT
HEOOXOMMBIM CIECHHATBHBIE J0KA3aTeNbCTBA TOTO, YTO MMEIM MECTO Te JHOO
apyrue (pakThl, MOTOMY YTO OHM JMOO CAMOOYEBHJIHBI, WIH yKe 3a(PMKCUPOBAHBI
B ONPCACIICHHOM TMOPSAKE (POKACHWE, WM, NPUHITHE HOPMATMBHOIO aKTa
rOCyIapCTBEHHBIM OPraHOM M MPOYEE).

OpHako BpeMs OT BPEMEHM CUTyalud (QOPMHUPYIOTCS TakuM 00pas3oM,
910 (aKThl HEOOXOAMMO APrYMEHTHUPOBATH C MCHOJB30BAHUEM CIEHUAIBHON
npoueaypsl (Kak TpaBWiO, CyAcOHOI), B YACTHOCTH, €ClM (AKT HUTIE
JOKYMEHTAIBHO HE 3aKPEIUICH, €CIAM CYLIECTBYET AOKYMEHT, HO HEOOXOAMMO
NPUBECTH A0KA3aTENIbCTBA O €r0 MPUHAUICKHOCTH, €CIIA NOSBIICTCA HATOOHOCTh
JVKBAIUPOBATh PA3HOTIACHS MEXKIY MAOKYMEHTOM M HACTOSLIMM COOBITHEM
WIA MEXAY Pa3HOOOpa3HbIMH TOKYMEHTAMHU.

Crates 264 'K P® onpenensier OTKPBITHIN niepeueHb (hakToB, 001 atommX
IOPUAMYECKAM 3HAYEHUEM, YUPEKAAEMbIX B MOPAIKE OCOOOro MpPOM3BOJACTBA.
[Ipn cnegoBaHWM OMNPEACTCHHBIM YCIOBUSM CYIbl MMEKT MPABO ONPEACIATH

46
Y UHBIE (PaKTHI .

46 I'paxxmanckuii koneke Poccuiickoii @eneparuu (4acth nepsasi): pemepalibHbIN 3aKOH:
TEKCT C M3MEHEHUSIMH M JomnoysHeHusMH Ha 9 maprta 2021 r. Ne 33-@3 [npunsat 30 HOsAOpS
1994 r. N 51-@3] // OduumanpHblii WHTEPHET-MOPTAN MPABOBOW  WH(pOpPMaLHNU
(www.pravo.gov.ru) 9 mapta 2021 r.


http://www.pravo.gov.ru
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IOpuanueckue (akThl, KacaTeIbHO KOTOPBIX CIIEAYET CTaBUTh BOIMPOC
O MIPU3HAHUY, PACTIPENENSIIOTCS HA 2 KaTteropuu: 1) npuszHaHue (HpakToB, CyKaLMX
OPUYMHOM AJISi YCTAHOBJIEHUSI TOTO WJIM MHOTO BOIPOCA O 3alUTE YCTAHOBJICHHBIX
3aKOHOM HEUMYIICCTBEHHBIX MpaB, a TAKXKE OMPEACICHHOT0 Kpyra WHTEPECOB
(3T0  KacaeTcs M BOCCO3/aHMS  MPABOYCTAHABIMBAIOIIMX  JIOKYMEHTOB,
U UCIPABJICHUS AOMYHICHHBIX KAaKUM-JTMOO rOCYNapCTBEHHBIM OPraHOM OIIMOOK,
HEJIOCTaTKOB B JOKYMEHTAX, YTOOBI OMpPENEIUTh, MUMEIOTCS JM POJCTBEHHBIX
CBsi3eil); 2) TakKe 3TO Kacaercs IOPUAMYECKUX (DAKTOB, KOTOPBIE MPOUCXOIUIN
B MPOLUIOM, U HA OCHOBAHWUM ATHX (PAKTOB 3AlIMIIAIOTCI HE HUMYUICCTBEHHBIC
npaBa TOro CyObeKTa, KOTOPOMY OHU MPUHAJICKAT.

besycnoBHo, mnpu  HEOOXOOMMOCTM  J0OKa3arb  OOparHoe,  HYXHO
apryMEHTHPOBATh, YTO JAHHOTO (paKTa HE CYLIECTBOBAIO. B 4acTHOCTH, MOTYT
BO3HUKATh U TAKUE CIOPbI, KAK O COABTOPCTBE, B JAHHOM CJIy4ac MPU3HAHHBIN
aBTOP B CYJIC MO MOBOAY 00BEKTA UHTEIIEKTYyalIbHOW COOCTBEHHOCTH JTIOKA3bIBAET,
YTO OPU CO3JAHUM TMPOU3BEACHUS MPETECHACHT HUKOUM O00pa3oM HE MpUHUMA
B HEM y4acCTHs.

K Bonmpocam Hammuusi MHOTooOpaszusi (pakToB, OOJIANAIONIMX PEIIAFOIINM
HOPMATUBHBIM  3HAQUYEHHEM, OYEHb 4YaCTO MPUYUCISETCS  YCTAHOBJICHHE
OPUHAAJCKHOCTH  MPABOYCTAHABIMBAIOIIUNX JOKYMEHTOB JjmuHocTH, OUO
KOTOPOil B OJHOM JOKYMEHTE MOXKET HE COBMAJaTh C TAKOrO >K€ Xapakrepa
JaHHBIMA BO BTOpPOM J0KyMeHTe. [IpaBoycTaHaBIMBAIOIMMH JTOKYMEHTaAMU
OOBIYHO OOOCHOBBIBACTCS CYLICCTBYIOINME Y JUYHOCTH TE€ WJIM HHBIE TpaBa.
Crnenyer OTMETUTb, YTO HAIMYKE Y YEJIOBEKA MOATBEPXKICHHUS 00 OKOHUYAHUH TOTO
WM UHOTO Y4eOHOT0 3aBE/ICHHsI JAET €EMY MOTEHIIMAJ 3aHSITh JTyUIIYIO TOKHOCTD,
OMpeNesiecHHOEe MecTO padoThl. B ciyuae eciu naHHBI JTOKYMEHT ObLT M3MEHEH
KaKk CaMUM TPOKIAHUHOM, TaK W WHBIMU JIMLIAMM, HEOOXOAMMO J0KA3bIBaTh
00paTHoE, YTO JOKYMEHT NPUHAAIC)KUT UMEHHO €MY, 4 HE MHOMY JIMILY.

3) BoccraHoBneHre TpaBa, MMEIOIIETOCS [0 €ro HApYLICHUS, MOXKET
3alMIIATBCS M MHBIMH  CMOcoOamMM,  TMPUMEHSEMble B OTHOIICHHUH

HCUMYIICCTBCHHLIX IIpaB, KakK TO. IHPHHYXACHHUC CTOPOHY B JIMIC OTBCTUHKA
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onybnmukoBate B CMU cBefieHHs 0 TOM, 4TO CrIOpHAst HH(pOpMalKs ObLIa JIOKHOM,
OecuecTsIre TOCTOMHCTBO MCTLA JAHHBIE HE COBMANAIOT C NCHCTBUTEIBHOCTBIO,
00s13bIBAHUE OTBETUYMKA CACTATh HOBYHO XapPAaKTEPUCTHKY MO MECTY pabOThl BMECTO
OPEIbIAYIIEH, KOTOpas COACPHUT MOPOYAIUE JOCTOMHCTBO YEIIOBEKA TAHHBIC,
o100 W3BATh W3 KHUTHM OTPBIBOK, KOTOPOTO HE JOJDKHO OBITh B JaHHOM
OPOU3BEICHUM M PEAAKTOP HAPYIIWI MPaBO aBTOPA HA HEMPUKOCHOBEHHOCTH
TBOpPeHUs. CYIIECTBYIOT OMPEACIICHHbIE CUTYalMd, NPH KOTOPBIX, B YaCTHOCTH
P HAPYLICHWY MPaBa HA JKW3Hb, HAPYIIEHHOE CYOBEKTUBHOEC HEMMYIIICCTBEHHOE
MPABO YK€ HUKOTIA HE MOXKET OBITh BOCCO3/1aHO.

BoccranoBiieHHE MONOYKEHUS, HATMYECTBOBABLIECTO A0 HAPYLICHHs MpaBa,
B 4acTHOCTH [Ipu3HaHWEe HEACHCTBUTEIBHBIM PELICHUS, aKTa FOCYJAPCTBEHHOIO
oprana MO0 OpraHa MYHHULIMIIAILHOTO  00pa30BaHWsT  NPEACTABISAETCS
HIKEYKAa3aHHBIM CIOCOO0M 3aMThl HeMarepualibHbiX Osiar B YUC, Ha OCHOBaHWU
cT. 12 'K P®. B nono0HBIX criopax BCEra OJHOM CTOPOHOM SIBJISETCS YKa3aHHBIE
OpraHbl.

Cr. 46 OcHoBHOro 3akoHa P® npu3HaeT 3a MPaBOMOYHBIM JIMLOM ITPABO
00XaJloBaTh B CYJAEOHOM MOPSAAKE KAKOW-TMOO aKT OPraHoB TOCYIapCTBEHHOMN
BJIACTH, OPraHOB MYHMIMIIAJIBLHOTO OOpa30BaHMsl, KOJUICKTUBHBIX OpraHu3anuil
U CIIy’)KEOHBIX Jum. J[ns mpuBEACHUS B JCHCTBUE KOHCTUTYLIMOHHOW HOPMBI
cr. 13 T'K P® Hanenser cyacOHbIi OpraH NpaBoM, MPEAHA3HAUYEHHBIM IS
YCTAHOBJICHHMsSI ~ HEACHCTBUTENBHBIMA  HE  OTBEHAOIIME  (PeacpaibHOMY
3aKOHOJATENbCTBY HOPMATWUBHBIE W YMpaBJIeHYECKHE akTbl. [lpw Hamuumm
HApyLICHUA B OTHOLIEHWHM PAacCMaTPUBAEMbIX MpPaB MPABOMOYHOE JIUIO HMMEET
npaBo 00XKaJIOBaTh B CYJE U3JAHHBIE MTOJ3aKOHHBIC AKTHI.

[Ipu >TOM HEOOXOAMMO YKa3aTh, 4YTO TAaKOH AaKT HEMOCPEACTBEHHO
NPABOBBIX PE3YJIETATOB HE MOPOKAACT, U KAK BBITCKAET M3 JAHHOTO, HE MOKET
OBITh MPUYMHOM TpaHC(OPMALMK PACCMATPUBAEMBIX HEUMYILIECTBEHHBIX MPAaB.
Takoil aKT MOKET CITY>KATh TOJIBLKO JIMIIb KaK BO3MOKHBIM BAPHAHTOM HapyIICHUS
NpaB MPU OCYLICCTBICHWM OMNPEACICHHBIX ACHCTBHNA. EcCiM naHHBIE YCIOBUS

npcacraB/ArlOTCA  pCajlbHbIMHM, Cyd  yCTAHABJIMBACT, HYTO YKaBaHHBIﬁ aKT
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NPU3HACTCS HEACHCTBUTENBHBIM JIMOO TMOJHOCTBEO, JIMOO KAKOW-TO €ro 4YacTw.
JIOTOJIHUTENIBHOTO HUKAKOI0 MPEKpalleHuss AEHCTBUA €ro CO CTOPOHBI JPYIHUX
OpPraHoB HE HYKHO.

bim3kum K 00KaJIOBAaHWIO AKTOB BBICTYMAET HEMPUMEHEHHUE CYJIOM aKTa,
B TOM YHMCJE PEUICHHsS OpraHa TOCYJAapPCTBEHHOIO YIpaBicHHs MO0 OpraHa
MYHHLIAMAIBHOTO 00pa30BaHMsl, KOTOPBIA BBIPAXKAECT MOJIOKECHUS, BO3PAKAIOLIUE
3aKOHYy. B CBOE€Hl [eATENBPHOCTH Cyl HE MOXKET NPUMEHATH JAaHHBIE AaKThI
JUI  paspelieHds AeNl, MpA 3TOM OH TaKKe HE TPUMEHSET  aKThI,
€LIE HE BBICTYNAOIINE HEACHCTBUTEIIBHBIMU.

B ciyyae ecnu omnpenencHHas CIenKa IPakAaHCKO-IPAaBOBOIO Xapakrepa
HApylIaeT HEMATEPUAIIbHBIE MTPaBa, TO CIIOCOOOM 3allUTHl 3TUX MPaB BBICTYIACT
NPU3HAHKUE CACNKH ocnopuMoi. [TomoOHOro pona aen paccmarpuBacTcs KpaiiHe
Majlo, MX OYEHb CIIO)KHO JOKa3arb, HO TEM HE MEHEE OHHM MPUCYTCTBYIOT
B CyJICOHON MPAKTHKA.

4) I1peceuenue JNEWCTBAN, KOTOPEIE HaMEPEHHO IpecTynarT
paccMarpruBacMble HEUMYILIECTBEHHBIE MPaBa, KaK CAMOCTOATENIBHO MPUMEHAEMBII
cnoco0 3ammThl MOXKET MCHOJB30BAThCA B TEX AMU30/aX, KOT/A OCYIIECTBAMO
00ECNEUNTh TAKOE TOJOKEHUE, MPU KAKOM OOeIaBUIasl BBIMOJHUATH YCIOBHE
JUYHOCTh OyAET BO3ACPKUBATHCS OT BO3JACHCTBHI, HAPYIIAOIIMX MMOCTOPOHHEE
IIpaBo.

CnenoBaTeNibHO, MPECEYCHUE MEPECUMCICHHBIX JCUCTBUH 00ecreunBacT
OCYILECTBIIEHUE HEUMYIIIECTBEHHOTO TIPABA M0 KEJIAHUI0 CyOBEKTa JAHHOTO MpaBa
Y TIPUMEHSETCS, YTOOBI MPECEUb MPOAOHKAOIIEECS HAPYIICHUE TTPaBa.

[Ipexpatuth neicTBUSA, 00PA30BBIBAIOIIME BEPOSTHOCTh HAPYLICHUS MpaBa,
JOMYCTUMO TIOCPEACTBOM MPENbIBICHUS MCKA O 3alpere ACATEIbHOCTH,
(dhopMHUpYIOLIEH ONACHOCTh HAHECEHUS Bpeda. B 4acTHOCTH, BBICTYMAasl B 3alIUTY

300POBbA, YCIIOBCK MOKET ClIpalirBaTb BOCHPCIICHHUA JACATCIBHOCTH
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OpraHu3alyy, 00pPa30BBIBAOIIEH ONACHOCTh YXYAIICHHAS SKOJIOTHUYECKAX YCIIOBUHI
HA TEPPUTOPHH MPO>KUBAHUS .

OOnacTe MCMONB30BAHUS MOJOOHOTO crmoco0a JAOCTAaTOYHO —HIMPOKA.
OH MOXET WCHOJB30BATHCS  JUIS  3AlIMTHl  TOYTH  BCSAKOIO  JIMYHOTO
HEUMYIIECTBEHHOrO TpaBa. Hampumep, B cuTyaluu, KOrna COTPYAHHK, CIEXys
HENPUS3HEHHOMY OTHOILIEHWIO K KOJUIETE, BO33BAaHMM K HEMY M B PasroBopax
C MHBIMH JINIAMHU CTa0WIIBHO MCKPUBJISET €70 UMs, TO MOCTPAAABILEE JTULO UMEET
npaBO  TMpU3BATh  MPEKpalieHUss  NOJOOHBIX  ACHCTBUA €O  CTOPOHBI
HEeNOOpOXKETATENs .

[IpekpaiieHne nuOO0 M3MEHEHWE NPABOOTHOLICHHS B KayeCTBE cCrocoda
3aIIUTBL  MCIOJIB3YETCS B  CAy4YasX 3aKIKYCHHs JIOTOBOPOB  OTHOLICHHUH
HEMATEPUAIBHBIX Onar. OTO MOXKET HAONIOAATBCA TAaKXKE, KOrJa MALKCHT,
KOTOpPOMY  NPEACTABICHA HEKAYECTBEHHAs BpadeOHas IMOMOIIb, MOXKET
MPEANOYECTh BTOPOro Bpaya (C €ro corjacusi) B JAHHOW >K€ MEAMIMHCKOMN
opranm3aimu. [Ipu 3TOM mnpaBO Ha 310pOBbE OyAET OTCTOSHO M3MEHEHUEM
NPABOOTHOLICHHSI.

[IpUMEHUTENBEHO K paccMaTpUBACMONl TEME MOKHO NMPHBECTH B KAuyeCTBE
npuMepa pemieHne CMUPHBIXOBCKOTO paioHHOro cyaa CaxalmHCKOH o6iiactu
no gaeny Ne 2a-636/2016, korma ocyxkneHHelid JI. oOparuncs B Cyn
C aJMUHUCTPATUBHBIM MCKOBBIM 3asBJICHHMEM O TMPU3HAHUM HE3aKOHHBIMU
neiicteug  (Oe3aciicteue) aamuuuctpamun  OKY HUK-2 YOCHUH Poccun
no CaxanmuHCKOM 007acTH M YCTPAHEHUIO MPEMATCTBUSL K OCYIICCTBIICHUIO TPAB,
CBOGOI M peaT3alii 3aKOHHBIX HHTEPECOB .

B pe3yabrare NpoBEACHHOIO HAaMW HWCCIECIOBAHUS TMPH MPOXOKICHUU

npeumioMHoi npaktukn B OKY HK-15 YOCHUH Poccun no Camapckoi

47 Py3anosa B. JI. CUCTEeMHOCTh TIpakKTaHCKOTO 3aKOHOMATENIbCTBA KaK HEOOXOIHMMOe
yCJIOBHE HauOoJiee MOJHOrO OCYIIECTBICHHS TPAKJAHCKUX NPaB B MPENNPHHAMATEIBCKON
cepe // 3akonsl Poccuu: onbit, ananus, npaktuka. — 2015, —Ne 11. - C. 17.

*® Mapeirnsa H. H. Jlenosas penyTanusi B CHCTeMe HeMmaTepHalbHbX Onar // Teopus
U npakTHKa obmecTseHHoOro passutus. —2017. —Ne 1. — C. 144.

Pemenne CMHPHBIXOBCKOTO paiioHHOro cyaa CaxajdwHCKOW o0lacTu Mo Jaeny
Ne 2a-636/2016 [Daextponnsii pecype] / CynebHpie u HOpMaTuBHbIE akThl PD. — Pexum
nocryma: https://sudact.ru/regular/doc/luNMmeOuMxrVP/ (nara obpamenus: 17.05.2021).


https://sudact.ru/regular/doc/uNMmeOuMxrVP/

44

oOnacth OBUIO yCTaHOBIEHO, 4ro 3a mnepuox 2019-2020 rr. TONBKO
1,5% ocyxacHHbIX (mpu  cpeaHel  HamonHsemoctd 1300  yemoBek
~ 20 OCY>KIIEHHBIX) BOCIOJB30BATIOCH MPABOM IO 3AIMUTE CBOMX HEMATEPHAIIbHBIX
npaB. Tak, HauOobIIIEe KOTMYECTBO OCYKIAEHHBIX — 80 % (16 4enoBEK, UMEIOTCS
B BUJAYy JHIA, OOPATUBIIMECS B CYJ) BOCMIOJB30BAIMCH MPABOM HA MPECCUCHHE
JECUCTBHIA, HAPYIIAOIIKAX HEMATEPHAIIBHOE O1aro Miv JIMYHOE HEMMYINECTBEHHOE
npaBo JMOO CO3JAOMIMX YIPO3y HApPYLIEHWs, BOCCTAHOBICHUEM MPABa,
BOCCTaHOBJIEHHEM moynoxkeHuss — 10 % (2 denoBeka), MpaBOM Ha MPU3HAHWE
JUYHOTO HEUMYIIECTBEHHOTO npaBa " NPU3HAHKE (akra
1o 5 % (mo 1 uenosexy)’".

[Tony4eHHbIE TaHHBIC, HA HAL B3MJISIA, OOBSCHSIOTCS CIIECTYFOLIKM:

— CJIO’)KHBIM TTPOLECCOM JOKa3bIBaHUs (PAKTOB, MMEIOIIUX 3HAYECHHWE IS
JeI1a, P 3l Te HEMATEPUATIbHBIX MPaB;

— HAHOOJIbIIIEE KOJMYECTBO OOPATUBLIMXCS 3a 3ALIMTOH HEMaTEPHATbHBIX
IPAB 3TO OCYACHHBIE, OCIAPHBAIOIINE ICHCTBUS COTPYIHUKOB HCIIPABUTEIIBHOTO
yupexaeHus (u3 16 uenosek, 14);

— noapoOHas pPeryIaMEHTalsl KaK MpaB U O0S3aHHOCTEH OCY>KIEHHBIX, TaK
Y COTPYJHUKOB UCIPABUTEIBHOTO YUPEIKICHUS.

Bwisoowr no smopoii 2iage.

Jlua, OCyXXIOEHHBIE K JIMIIEHUK CBOOOABI, OO0JaAar0T CIECHUATIbHBIM
OPABOBBIM  CTAaTycOM, OOYCJIOBJIEHHBIM  (PakTOM  OTOBIBAaHWS  HAKA3aAHWSL.
OaHAKO 3TO HE 03HAYACT, YTO Pealn3anus UMH MPaB PErJAMEHTHPYIOTCS TOIBKO
YTOJIOBHO-HCIIOJIHUTETBHBIM 3aKOHOJATEBECTBOM, ey CMaTPUBAKOLIIM
OCHOBHBIC TpaBa W OOS3aHHOCTH OCYXICHHBIX. AHaIM3 JOKTPUHAIBHBIX
WUCTOYHUKOB M JCHCTBYIOLIETO 3aKOHOJATENICTBA MO3BOJISIET  MPEATIOKUTH
CJICIYOIIYI0 KJIAaCCU(PUKALIMIO JTMYHBIX HEMATEPHATIBHBIX MPaB KL, OTOBIBAOIIAX
HAKa3aHWE B BUJIE JIMIICHHUS CBOOO/IBI:

I. KoncTuTymoHHsie (00IIErPasKIaHCKUE ):

>0 Marepuainel, coOpaHHbIe B X0n1€ npeanuruioMuoi npaktuku B PKY HMK-15 YOCHUH
Poccun mo Camapckoii obnactu / Tynurynosa A. A. (He onyOJMKOBaHHBIH aKT).
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1) HeoTuy)KmaeMble — pealn3alrs KOTOPhIX HE 3aBUCUT OT MPABOBOTO
NOJIO’KEHUSL OCYKACHHOTO;

2) YCEUYCHHBIE — peali3allsl KOTOPBIX 3aBUCUT OT YCJIOBHM COIAEP)KaHUs
OCY>KIICHHBIX M 3KOHOMHMYECKHAX BO3MOKHOCTEH HMCIPABUTEIIBHOTO YUPEKICHUS,
a TaKKEe MaTEPUATILHOTO MOJIOKECHHS OCYKIACHHOTO.

II. IleHuTeHIIMAPHBIE (CBA3AHHBIE C MPOLIECCOM OTOBIBAHMS HAKA3AHWS ).

1) obmme — He3aBUCAIIME OT BUAA MCHPABUTEIBHOTO YUYPEKICHUS
(ct. 12 YUK PO):

— Ha MOJTy4YeHrEe UH(OpMaLuy;

— HA OXPaHy 3/I0POBbsI U MICUXOJIOTHYECKYHO MTOMOILIb;

— HA FOPUANYECKYIO TOMOIIE;

— BOXIMBOE OOpallcHHE CO CTOPOHBI MEPCOHANa MCIPABUTEIBHOIO
YUPEKICHUS,

— Ha JInYHYI0 Oe30macHoCTh (cT. 13 YUK PD);

2) 00yCIIOBICHHBIE PEXUMOM UCITPABUTEIBHOTO YUPEKICHUS:

— Ha cBuganus (cr. 89 YHUK P®), mepenmcky (ct. 91 YUK POD),
Tene@oHHbie neperoBopsl (cT. 92 YUK PD);

— nporyJiku (cT. 93 YUK PD);

— MPOCMOTP TEJICNIEPEAY U KHHO(UIBMOB, MPOCIYIIMBAHAE PAMoONepeaay
(ct. 94 YUK PD),

— OTOBIBATh HAKA3aHWE HA TEPPUTOPUM CYOBEKTa MPOKMBAaHUA (CT. 73
YUK PO);

— XOJaTalCTBOBATh 00 YCIOBHO-IOCPOYHOM OCBOOOXAeHuu (cT. 175
YUK PO).

OtpenpHO  HEOOXOOUMO  OTMETUTH MPABO HMHOCTPAHHBIX  TPAKIAH
HA MOJICP>KAHKE CBSI3M KOHCYJIBCKUMU yupexkacHusaMu (4. 9 cr. 12 YUK PO).

OCOOEHHOCTBIO PeAlTM3alMY MEHATEHIMAPHBIX TIPAaB OCYKACHHBIX SBISETCS
TOT (paKT, YTO OHU OOECMEUMBAKOTCA AOHKHOCTHBIMHU JIMIAMU MCIPABUTEIBHOIO
YUPEXKICHUS UCXOAS U3 UX JOJKHOCTHBIX 00SI3aHHOCTEH, T.€. PaBy OCYKIACHHOIO

KOPPECMOHAMPYET OpUAMUeECKas 003aHHOCTb JOJKHOCTHOIO JIULIA.
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[Ipn 3ammTe HEMMYIIECTBEHHBIX Onar, Omocpeayroumx 3Th Onara,
JOIMYCTAMO MPUMEHEHUE CIEAYIOIUX CTOCOOOB 3aIUTHI:
1) npu3HaHKE TMYHOTO HEMMYLICCTBEHHOIO MTPABA,

2) mpu3HaHue (akTa,
3) BOCCTaHOBJICHUE NPABA, BOCCTAHOBJICHUE TTOJIOKEHUS
4) mpeceueHue  ACWCTBHIA, HapylWIAlOMIMX  HEMarepuagpHOoe  Ornaro

WM IMYHOE HEMMYILIECTBEHHOE MPABO JTMO0 CO3AIOIIMX YIPO3Y HApYIIEHHUS.
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3aKIo4YeHue

B 3akiroueHue HaACTOSIIEH BBINYCKHOW KBaIM(MKAUMOHHOH paboThI
HEOOXOMMO OTMETUTh OCHOBHBIE BBIBOJBI, KOTOPbIE ObUIA C(HOPMYJIMPOBAHBI
B NPOLECCE HCCIAENOBAHUS BOMPOCOB HEUMYIUECTBEHHBIX MPAB OCY>KICHHBIX
K JIMIIEHUIO CBOOO/IBI.

[TonsiTie HeMaTepuallbHOrO OJylara B KaueCTBE OOBEKTa CYOBEKTUBHOTO
JMYHOTO HEMMYIIECTBEHHOTO MpaBa, 00Jagaroniero cyObeKTUBHON U COLMATBHOM
OYXOBHOH B&KHOCTBIO, HE PACMONAraromIero TUINUYHBIMM  BEIMYAHAMM,
HEOTIEIIMMOTO OT JIMYHOCTHU MPH €r0 KU3HU. JIMUHbIE HEMMYILIECTBEHHBIE MTPaBa
W HeMaTepuaibHble Onara Kak CcaMOCTOsITENIbHAs MpaBOCyObeKTHas ¢opma
CBOWCTBEHHbI ~ JIOOOMY  YEJIOBEKY, B  TOM  YHUCJIE€  OCY)KICHHOMY,
a TAKKE W IOPUINYECKUM JIMLAM, B YACTHOCTH yupexxaeHusm YHC.

'K PO onpenenser apa npu3Haka, XapakTEPHbIX pacCMaTPUBAEMON IPyIIie
OOBEKTOB: TEPBBIi — 3TO HEMATCPUAIBHBIA XapakTep, BTOPOW MNPH3HAK
— HEOTUY>KIAEMOCTh U HENEPEABAEMOCTh. HemarepuanbHOE OJ1aro MeET TMYHYHO
HANPABJICHHOCTh M  XAPAKTEPHU3YETCS HEOCYIIECTBUMOCTBI) €0  IMOJIHOTO
BOCCTAHOBJICHHMsSI Tpu HapywmeHus. CyIMHOCTh JaHHBIX OJiar  COOEP’KUTCS
B WX HEBEUICCTBCHHON NPUPOJE, HAIMUYMIO C MOMEHTA POXKICHUS JIUO0 B CHIY
3aKOHA.

B Hacrosiiee BpeMst B TpaXIaHCKOM MpaBe AJIsl 3alIUATHl HEMATEPHAIIbHBIX
OpaB  MCHONB3YKOTCS  Pa3jIMuHbIe  CrMOCOObl  3ammThl. Bpibop  Hambomee
ONTUMAIBHOTO CHoco0a 3aIUTBl BCETA OCTAETCS 3a JIMIOM, YbM TpaBa ObLIM
HAPYIICHBI.

OO6001as Bce HeMarepHallbHbIE MPaBa, KOTOPbIMU 00JAAAET OCYKACHHBIM
K JIMIIEHUIO CBOOOBI, MOYKHO HA3BaTh CICAYIOLINE:

— TPaBO OCYKJIECHHOTO Ha NOJydeHHME HWHQPOpMamuu O CBOMX IpaBax
U 00SI3aHHOCTAX, O MOPSAJKE M YCIOBUSAX OTOBIBAHMS HA3HAYEHHOTO CYJOM BHJA

HakazaHus (4. 1 ct. 12);
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— MPaBO HA BEXKJIMBOE OOpAILEHUE CO CTOPOHBI MEPCOHANA YUPEKICHUS,
UCTOJHSIOMIETO HaKa3aHus (4. 2 cT. 12);

— MPaBO HA OXPaHy 30pOBbs (4. 6 CT. 12);

— MPaBO HA MCUXOJOTMYECKYIO MOMOLIb (4. 6 CT. 12);

— MPaBO HA OKA3aHKE IOPUANYECKON momom (4. 8 ¢T. 12);

—MPaBO OCYKACHHBIX — WHOCTPAHHBIX TPAKAAH MOMJICPKUBATH CBS3b
C JUIUIOMATHYECKAM MPEACTABUTEIBLCTBOM W KOHCYJIBCKMMH  YUPESKICHUSAMU
cBoux rocymapcts B Poccuiickoit denepauuu, a TpakiaH, HE HMEOLIUX
JUTTOMATHYECKUAX MTPEICTABUTENBCTB M KOHCYJBCKUAX YUPEKICHUH B PoccHiicKOM
denepannu, — ¢ AUMIOMATHYECKUMU TPEICTABUTEILCTBAMA FOCYAAPCTB, B3SBIIAX
Ha ce0s OXpaHy WX HWHTEPECOB, WIA C MEXIOCYJapCTBEHHBIMU OpraHamu,
3aHUMAOIIAMUCS 3AMUTON YKA3aHHBIX OCY>KIEHHBIX (4. 9 CT. 12);

— MPaBO HA JIUYHYIO 0€30MacCHOCTH (CT. 13);

—MpaBO HAa OTOBIBAHWE HAKA3aHWUS B WCHOPABUTEIBHBIX YUPCIKIACHHUIX
B Npenenax Tteppuropum cyObekTa Poccuiickoit denepanuu, B KOTOPOM OHH
MPOKUBAJIA WK ObUTH OCY>KJIEHBI, 32 HEKOTOPHIM UCKITHOYEHUEM (CT. 73);

— MpaBo Ha CBUaHUS (CT. 89);

— MPaBO HA NEpEnucky (ctT. 91);

— MPaBo Ha TENEPOHHBIE Pa3rOBOPHI (CT. 92);

— MPaBO HA MPOryJKH (cT. 93);

—MpaBO HAa OPOCMOTP KUHOPUIBMOB M Telenepenay, MpOCTyIINBaHUE
paauoniepenay (ct. 94),

—MpaBO HA TMOJYYCHHE W NOPUOOPETEHUE JIMTEPATYPbl M TMHUCBMEHHBIX
MPUHAJIEXKHOCTEH (CT. 95);

—OpaBO HA XOJATalcTBO 00  YCJIOBHO-AOCPOYHOM  OCBOOOKICHUH
OT JaJIbHERIEro OTObIBAHUS Haka3zaHus (cT. 175).

Takum 00pa3oM, W3 aHalIM3a HEMMYLIECTBEHHBIX MPAB OCY>KICHHBIX
K JIMIICHUIO CBOOOJABI, MOXKHO CHEJaTh BBIBOJA O TOM, 4YTO TaKHE IMpaBa
OPEICTABISIFOT OO0 LENblii KOMIUIEKC OJiar, 4acTh M3 KOTOPBIX HE 3aBHCHT

OT HMU3MCHCHHMA CTaryCa JiMoa IIpH OCYKACHHMKM K JIMIICHHIO CBO6OI[BI.
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Bwmecte ¢ TeM, 4acTh HEMMYLIECCTBEHHBIX TPAB BCE-TAKW MOKET OBITH OrpaHUYCHA
WIM K€ HapylieHa, 4To TPEeOyeT CKOPEHUIIMX W3MEHEHWH B ACHCTBYIOIIEM
3aKOHOAATENbCTBE. [IOMHMO 3TOro, HEMMYINECTBEHHBIC TMpPaBa OCYXKICHHBIX
MO>KHO YCJIOBHO MOAPA3ACIUTh HA TPA KATETOPHUH:

- oOume (QHAJOTUYHbl HEWMYIIECTBEHHBIM [paBaM JIML, KOTOPBIC
HE OCYXJECHBI K JIMIIEHUIO CBOOOIbI);

- yCEUEHHBIE (YIIEMIISIFOTCS YCIOBASMH OTOBIBAHUS HAKA3AHWSA ),

- (dopmanbHblE (MX peayn3alus NPAKTUYECKA HEBO3MOXKHA B CHITY
cenrpUKN OTOBIBAHMS HAKA3AHMS ).

[Tomumo 3TOro, cuMTacM HEOOXOIMMBIM ONPEACIUTh HEMATEPHATIBHBIC
Omara JMU, OCYKACHHBIX K JIMIIEHUKD CBOOOJBI, KaKk HE 3aMEHSECMBIE
UMYIIECTBEHHBIM SKBUBAJICHTOM LEHHOCTH, SIBIISIOIUECS OOBEKTOM JIMYHBIX
HEUMYIIECTBEHHBIX ~ MMpaB, OONQJarolMe  CTPOro  JIMYHBIM  XapaKTEPOM,
OXpaHAECMbIE M 3alUIIACMBIE C TMOMOIIBID HOPM TPaBa, MOAJIEKALIUE
OTPAHUYEHUIO B CTPOTO YCTAHOBJIEHHBIX 3aKOHOM MPEACNAX U NOPSIKE B NEPHOA
OTObIBAHUS HaKa3aHWsl B BHUJE JIMIIEHUS CBOOOABL. C YYETOM H3JIOXKEHHOTO
CUATAEM  BO3MOXKHBIM  BBECTM HOBOE IMOHSATHE —  IICHUTCHLIUAPHBIC
HEMATEpUAIbHBIE OJlara», KOTOPBIE MPEACTABISIOT COOOH, HE 3aMEHSEMBIE
UMYIIECTBEHHBIM 3KBHBAJIEHTOM, LICHHOCTH OCY>KIEHHBIX K JIMIICHUIO CBOOOBI,
SBJIFOIIMECS OOBEKTOM JIMYHBIX HEMMYINECTBEHHBIX IMPaB, 00JIAJAOIIUE CTPOTO
JUYHBIM XapakTEPOM, OXPaHSEMbIC M 3allMIIACMbIE C MOMOINBK) HOPM MPaBa,
OOyCIIOBJIEHHBIE  CHECHU(PUKOH  YrOJIOBHO-UCIOJIHUTELHON  JCATEIBHOCTH.
Jlvna, oTOBIBarOIIME HAKA3aHUE B BUJE JTUIICHUS CBOOOIBI, COXPAHSIOT B MOJHOM
MEpPE MPABO HA KU3Hb, TOCTOMHCTBO JIMYHOCTH W OCTAJbHBIC MPaBa, YKA3aHHBIC
B 4. 3 cr. 56 Koncrurynuu PO. [Ipyrue npuHaaieKammue UM HEUMYIIECTBEHHBIE
npaBa U CBOOOABI OIPAHWMYMBAIOTCS B LENSAX OOCCICUEHMs] TOCTHKEHUS LEeNei
YrOJIOBHOTO HAKa3aHMsI, OJHAKO CIy4Yaul W MPEAEIibl TAKOTO OIPAHUYCHHS TPIMO
PETyCMOTPEHBI YTOJI0BHO-UCIOTHUTEIBHBIM 3aKOHOAATETECTBOM.

[TpenycMOTpEHHBIE 3aKOHOM CIOCOOBI 3alIUThl HEMMYIICCTBCHHBIX IPAaB

OCYXXICHHBIX UMEIOT CBOK CHENU(UKY OTHOCUTEIBHO OOIIMX CIOCOOOB 3allUTHI
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npaB, MNPEAYCMOTPEHHBIX TPAKIAHCKUM 3aKOHOJATENBLCTBOM. [Ins  3aIumThl
HemaTepuaibHblx Onar B YUC MMEITCS ONpPEaeSICHHbIE CIOCOOBL MPU3HAHWE
npaBa; MNpu3HaHWe (PaKTa, BOCCTAHOBIICHUE MOJOXKEHMS, CYLIECTBOBABIIETO
JI0 HAPYILICHMS MTPABA; MPECCYEHUE NCHCTBUI, HAPYIIAOIINX MTPABO; KOMIICHCALUS
MOpaibHOro  Bpema. OmHAKO 3aKOH HE  OrPaHUYMBACT  BO3MOXKHOCTH
UCMOJb30BaHUs JIMIIb HAMMEHOBAHHBIX CHOCOOOB 3alIUTHI, BCICACTBUE 3TOTO
JUYHBIE ~ HEUMYIIECTBEHHBIE  MpaBa  MOTYT  3AlIMINATBCS  JHOOBIMHA
OPEIyCMOTPEHHBIMU 3aKOHOM CIIOCO0aMM € YYETOM YCTAHOBJIEHHOIO BHJA
OaHHBIX MpaB. OCHOBHAs OCOOEHHOCTh 3AKJIFOYAETCS B TOM, YTO OCYXKICHHBIC
K JIMIICHUI0 CBOOOBI IS 3AIIMTHI CBOMX HEUMYILIECTBEHHBIX MPAB HY>KIAOTCS
B COJCHCTBMM AIMUHUCTPALMM YUPEKACHWA W OPraHoB, MCHOJHSOIINAX
HAKa3aHUe, a TAKKE OPraHoB KOHTPOJIS U HAA30Pa, IIPEACTaBUTENIS.

B xone nmpoxoxxaeHus npeaaumioMmsoil npaktuka B OKY HUK-15 YOCHUH
Poccun no Camapckoii 0061acTh, Mo BONpOcaM OCYILIECTBICHUS M 3aUThl JTUYHBIX
HEMATEPUATBHBIX MPAB ObLJIN BBISIBJIICHBI MTPOOJIEMBIL, CBSI3aHHBIE C HE3HAHUEM MPAB
OCY>KIICHHBIMM M HEAOCTAaTOYHOH paboTe COTPYJHUKOB HCHPABUTEIIBHOTO

YUPEXKICHUS, OTBETCTBEHHBIX 33 TPABOBOE MHPOPMUPOBAHUE CIICLIKOHTUHTEHTA.



51

bubaunorpaduyecknii cnucox

HOpMaTI/IBHLIe NPpaBOBbIC AKTbI

1. Bceobmas neknapamus npas u cBo60 Yenoseka (MpuHsTa I'eHepabHoil
Accambnieeii OOH 10 nexabps 1948 roma) // Poccumiickas razera. — 1998.
— 10 nexabpsi.

2. Konctutymsa Poccuiickoit ®denepauu: TEKCT € W3MEHEHHUSAMU
n pononHeHusmu Ha 14 mapra 2020 r. Ne 1-®OK3: [mpuHsATa BCEHAPOIHBIM
ronocoBanueM 12 nexadps 1993 r.] // OpuumanbHblii THTEPHET-MOPTAT MPABOBOM
uHdopmarmn (www.pravo.gov.ru) 4 uross 2020 r.

3. Ipaxxnanckuii komekc Poccuiickoit ®denepanmu (4acTh TeEpBas):
(enepalibHbIl 3aKOH: TEKCT € M3MEHEHWSIMM W JONOJHEHMSIMM Ha 9 Mapra
2021 r. Ne 33-®3 [mpunsar 30 HosiOpsa 1994 1. Ne 51-03] // OdunmansHbiii
WHTEPHET-NIOPTATT TPABOBOH MH(popMaryu (Www.pravo.gov.ru) 9 mapra 2021 r.

4. YTOJIOBHO-UCIIONIHUATENBHBIA ~ Koleke  Poccuiickoit  deneparuu:
(enepalibHbIl 3aKOH: TEKCT C M3MEHEHMSMM W JOMOJIHEHMSIMH Ha 5 ampens
2021 1. Ne 78-®3 [mpunsar 08 suBaps 1997 r. Ne 1-@3] // OdunmansHbii
WHTEPHET-MIOPTATT TPABOBOH MHpoOpMaryu (Www.pravo.gov.ru) 5 anpens 2021 r.

5. O6 opyxuu: (QeacpaabHblii  3aKOH. TEKCT C HM3MCHECHUSIMH
u jgononHeHusMu Ha 8 nexabps 2020 r. No 403-®3 [npunar 13 gexaOps
1996 r. Ne 150-@3] // OpuumaibHblii HHTEPHET-NOPTANT MPABOBOM MH(pOpMaLU
(www.pravo.gov.ru) 8 nekadps 2020 r.

6. 006 VTBEP)KIEHUH IIpaBun BHYTPEHHETO pacnopsiaka
UCIIPABUTEIIBHBIX yupexxaeHui: [Ipukas MuHrocra Poccun TEKCT ¢ MU3MEHEHUSIMHA
u pononHeHussMu Ha 29 suBaps 2021 roga Ne 80 [mpunsaT 16 nexadps 2016 rona
Ne  295] // Od¢uumanbHblii HMHTEPHET-MOPTA  MPaBOBOM  HMH(pOpMaLmu

(www.pravo.gov.ru) 29 supaps 2021.


http://www.pravo.gov.ru
http://www.pravo.gov.ru
http://www.pravo.gov.ru
http://www.pravo.gov.ru
http://www.pravo.gov.ru

52

Hay4Hnble, yueOHbIC, CTIPABOYHBIC U3TAHUSA

7. AnncumoB A. JI. I'pakaaHCKO-IIpaBOBas 3aluTa Y€CTH, JOCTOMHCTBA
W JICJIOBOM pemyTanuu Mo 3aKOHOAATenbCTBY Poccumiickoit denepanmun. YueOHoe
nocodue / A. JI. Auncumos. — M.: BJIAJIOC-ITIPECC, 2001. — 224 c.

8. benses A. A. [IpaBoBOE MOJNOKEHUE OCYKACHHBIX K JIMIICHHUIO
cBoOoabl / A. A. benses. — l'opekuid: ['BILI MBI CCCP, 1976. — 119 c.

9. Homuuckas B. T'paxknmanckoe mpaBo. OObeKTh mnpaB. Y4eOHOE
nocobue s OakanaBpoB / B. Jomunckas, E. MopryHosa, O. IllleByeHKo.
— M.: Tlpocnekr. —2018. — 37 c.

10. KpawennnnukoB II. B. ABTOpCKHE W CMEXKHBIE C HMMM IpaBa:
[Tocrareiinplii kommeHTapuii maB 70 w71 I'paxpanckoro koaexca PD
/ mox pen. [1. B. Kpamennaaukopa. — M.: CraryT, 2015. — 480 c.

11. Mansko A. B. Ctumynel U orpaHudcHus B npase. OOmias Teopus
rocyaapctea W npaBa. Akanemuueckuid kype. T. 2. / A, B. Manbko
— M.: «3epuanoy, 1998. — 640 c.

12.  CyxanoB E. A. Poccuiickoe rpaxaaHckoe mnparo. OOIias 4acTsb.
Bemoe npaso. HacnencrtsenHoe npaBo. MHTemektyanbHble Mpasa. JIMdHbIE
HeumyecTBeHHbIe TpaBa / E.A. CyxanoB. — M.: CraryT, 2015. — 958 c.

13.  Xwnbeman J[. B. OcoOeHHOCTH TrpakIaHCKO-PABOBOIO MOJIOKEHHUS
JI, OTOBIBAIOUIMX HAKA3aHWUE B BUJE JIMIICHUS CBOOOJBI: y4eOHOE mocoOue

/ 1. B. Xunsman. — HoBoky3uenk: ®KOY BO KU ®CHUH Poccun, 2014. — 60 c.

MarepuaJjibl NEPpHOANYECKOH MevYaTn

14.  AwmareipoB A. B. Ilonarue «HemarepuanbHOE 0naro» B POCCUHCKOM
npaee / A. B. AmareipoB // Becthuk bypstckoro ynusepcurera. — 2012, — No 2.
—C. 244-248.

15. Amnapees B. K. CymectBo HemarepuanbHbIX Ojar M WX 3alluTa
/ B. K. Anapees // XKypnan poccuiickoro npasa. — 2014, — Ne3 (207). — C. 23-25.



53

16.  AwntonsHs IO. M. Uro ke Takoe numenue cBodoasl? / FO. M. AHTOHSIH
// JIMYHOCTh MPECTYNMHUKA U MCIOJTHEHUE YIOJOBHBIX HakazaHuid. — 1991. — Ne 1.
—C. 3-10.

17. bakaecea HW. B. [I'paxkmaHckoe TmpaBO Kak OTpaciib Mpasa
/ Y. B. bakaesa // 3akonbl Poccun. —2017. — Ne 3. — C. 95-97.

18. bpeumeBa E.A. 1IpaBoBoii crTaryc JMYHOCTA  OCYKIEHHOTO:
O0LIETEOPETUYECKAs XAPAKTEPUCTAKA B KOHTEKCTE TMEHUTEHIMAPHON MOIUTHKH
rocynapctBa / E. A. bpeineBa, C. M. OranecsH, M. B. CansauikoB // [lpaBoBoe
OJIE COBPEMEHHOM SKOHOMHUKH. — 2016, — No 9. — C. 126-134.

19. Bemkypuera 3. B. 3amura HemarepualbHbIX OJlar W JIMYHBIX
HEUMYIIECTBEHHBIX MPaB. OCHOBHBIE COBPEMCHHBIE MPOOJIEMBI W MYTH
ux pewmenus / 3. B. Beumkypuesa // FOpuandeckue uccnenopanus. — 2017, — Ne 12,
—C. 19-34.

20. Burpyk H. IIpaBa ocyxaeHHBIX: iepcreKkTuBbl passuths / H. Burpyxk
// Tlpectynnenue u Hakazanue. — 1993, — No 4, — C. 21-28.

21. T'pebenbkoBa E. I'. OcBoOOXI€HUE OT OTBETCTBEHHOCTH IO CTaThe
57 3akona PO «O cpenctBax MaccoBoi MH(pOpMALMmW»: MPOOIEMbl MPUMEHECHHS
/ E. T'. I'pebGenbkoBa // AnBokat. —2007. — Ne 1. — C. 23-26.

22. EpmoB HKJ. Oxpana mnpaBa Ha wuzoOpaxkenue / 0. Epmios
// OXK-FOpuct. — 2007. = Ne 9. — C. 3-7.

23.  Kapnos K. B. O HEKOTOPBIX BONPOCAX BO3MELIECHUS PEIYTALAOHHOTO
Bpea, NpuurHEeHHOTO ropuandeckum unam / K. B. Kapnos // BectHuk Omckoro
yauBepeuteta. Cepus «IIpaBo». —2016. —Ne 4 (49). — C. 113-116.

24.  Kysnenosa O. b. [1paBo oCykKaeHHBIX Ha OECIUIATHYIO FOPUAHYECKYHO
noMoulb, OKazbiBacMyro anBokarom / O. b. KysHenosa // 3akOHOIATENBCTBO
v 3koHOMUKA. —2015. — Ne 5 (373). — C. 54-63.

25. Manenna M. H. OOHapomoBaHWE peHICHHS CyAa O IOMYyLICHHOM
HApYLICHUX KaK croco0 3amuThl rpaxkaanckux npas / M.H. Maneuna // XKypuan

poccuiickoro npasa. —2012. — Ne 2. — C. 17-26.



54

26. Manenna M. H. TloHdatme ® BuAB HEMaTECPHABHBIX Onar
KaK OOBEKTOB JIMYHBIX HEMMYIIECCTBCHHbIX mpaB / M. H. Maneuna // IlpaBo
YEJIOBEKA HA MHAUBU Y AIbHBIN TOJ0C U €10 3ammTa. — 2015, — Ne 13. — C. 17-22.

27. Muxaimoea WM. A, JlMuHBIE  HEUMYUIECTBEHHBIE  TpPaBa
U HeMmarepuaibHble OJlara, TPAAMLMOHHOEC MMOHUMAHWE W HOBBIC TMOIXOMIbBI
/ M. A. Muxaiinosa // 3akonbsl Poccun: onbIT, aHanmm3, npaktuka. — 2014. — No 4,
- C.3-9.

28. Hewsrommna E. JI. ['paxaaHcKoO-paBOBOM MEXAHHW3M  3alIUTHI
nenoBoi penytaumm B Poccum: maHopamublii 0030p / E. JI. HemsroawHa,
H. H. ITapeiruna // LexRussica. — 2018. — Nel (134). — C. 11-12.

29. Huxkymuna WM. B. OcHOBaHME ¥ TOPSAOK  ONPOBEPIKCHHUS
HenoctoBepHoi nHpopmarmu B CMHU / . B. Hukynuna // FOpuct. — 2007, — No 2.
- C. 13-17.

30. [Ilapemrmaa H. H. [lenoBas penyranusi B CUCTEME HEMATEPHAIBHBIX
omar / H. H. Ilapeiruna // Teopus ¥ npakTuka o0MIECTBEHHOTO pazputus. — 2017.
—Ne 1. - C. 144-148.

31. Tlonomaper C. H., Measenera H. T. O 4enoBe4eCckOM JOCTOMHCTBE
ocyxaeHHoro / C. H. TlonomapeB, H. T. Meneeaesa // IIpobOaemei
COBEPILICHCTBOBAHMS MCIIOJIHEHHs YTOJIOBHBIX HakazaHui. — 1992, — Ne 3.
- C.32-42.

32.  Poxkosa U. 1O. BnusHue HemaTepuaibHbIX Ojlar Ha TPaBOBOM CTaTyC
JIILL, OCY>KIAEHHBIX K aumeHuto ceodoasl / Y. FO. Poxkkosa // FOpucts-I1paBoBens.
—2017. —Ne 3 (82). —C. 98-101.

33. PyzanoBa B. JI. CHCTEMHOCTh TPa)XKJAHCKOTO 3aKOHOJATEIIbCTBA
KaK HEOOXOIMMOE YCJIOBHE HaAuOoJiee TMOJHOTO OCYINECTBJICHHS T'PAXIAHCKUX
npaB B npeanpuHumarenbckoi cepe / B. [l. Py3anosa // 3akonsl Poccuu: ombiT,
ananu3, nmpaktuka. —2015. —Ne 11. — C. 15-20.

34. PeibakoB B. A. O rpaxxgaHCKO-MpaBOBOM MEXaHU3ME 00ECICUEHUS
Oe3omacHoct auuHOCTH / B. A. Peibakos, /[. B. Upomnukos // FOpuct. — 2017.
—Ne2.-C.4-9.



55

35.  CenusepcroB B. M. O pa3paOoTke HAy4YHO-TCOPETUYECKON MOJENH
OOweii wactm YUK P® / B. H. CenuBepctoB // BecTHHK WHCTUTYyTA:
NPECTYIUIEHUE, HaKa3zaHue, ucrpasienue. — 2016. — Ne 1 (33). — C. 90-98.

36. Cemukuna A. Il JIMuHbIE HEMMYILECTBEHHBIE MPABA OCY>KICHHBIX
K Jumennto cBodoapl m ux 3ammra / A. Il Cemukmna, Y. B. EBcradnesa
// AnbmMaHax Hay4HBIX TPyaoB. —2019. —Ne 1. — C. 135-138.

37. CwmupHoB JI. b. CyObeckTuBHBIE MpaBa, CBOOOABI W 3AKOHHBIC
WUHTEPECHl OCYKACHHBIX K JnmeHnto cBoOoabl / JI. b. CmupHoB // TeopeTnyeckas
u npukiaanHas ropucnpyaeHums. — 2019, —Ne 1. — C. 77-80.

38.  CopokyH I1. B. Peanuzaius npaB rpakjaH Ha NOJydYeHue OecriaTHON
ropuanueckoit nomomwm / I1. B. Copokyn, K. B. Typykuna // Onoxa Hayku. —2018.
—Ne 16. - C. 59-62.

39. Cropoxyk M. H. 3akOHOJATENBHBIE OrPAHUYEHUS  JIMYHBIX
HEUMYIIECTBEHHBIX MPAB OCY>KAEHHBIX, OTOBIBAIOIINX HAKA3aHUE B BUJEC JHUILICHUS
ceodoael / M. M. Cropoxyk // BecTHuk BragMUpCKOro OpUAHYECKOTO
uHcTHTyTa. — 2008, —Ne 1 (6). — C. 67-71.

40. TemnukoBa H. A. O nonstuu «HemarepuansHoe 651aro» B CEMEHHOM
npaee / H. A. Temnukosa // Becthuk Omckoro yHuepcuteTa. Cepust «[IpaBoy.
—2007. —Ne 13 (4). — C. 83-87.

41. TpojpumoBa T. B. HemarepuanbHble Osiara HOPUAAYECKUX JIULL
U X TpaxiaaHcko-npaBoBas 3ammrta / T. B. Tpodumosa // BectHuk OMCKOTO

yauBepcuteta. Cepus «IIpaBo». —2009. — Ne 3. — C. 246-249.

Juccepranuu U aBTopedeparsl

42.  Opnos O. B. HemarepuanbHbie Oj1ara Jinil, OCYKICHHBIX K JIMIICHUIO
cBOOO/IBI, M MX 3alMTa B IPAKIAHCKOM IpaBe: aBTOped. IUC. ... KaH. FOPUI. HAYK
/ O. B. OpnoB. — Pszanb: Akaaemus npasa v ynpasienuss @CHUH Poccun, 2012.
—23c.



56

MartepuaJjibl OPUANYECKON NPAKTUKH

43. O cyncOHOM mpakTUKE MO JAejiaM O 3alIUTEe YECTH W JTOCTOMHCTBA
IpaXJaH, a TaKKe [JEJIOBOM penyTaumm TPaXJaH W IOPUAWYECKUX JTULL
nocraHopyicHue [lnenyma BepxoBHoro Cyma P® [npunar 24  deppans
2005 r. Ne 3] // OduumaneHeiii calit BepxoBHoro cyaa Poccuiickoii denepanyu
(Www.BepXxOBHbIi-cya.pd) 16 mast 2017 .

44,  Marepuansl, cOOpaHHBIE B XOAE€ NPECAAWILIOMHONW TPAKTUKHA B
OKY HK-15 YOCHUH Poccun no Camapckoit obmactu / TynurymoBa A. A.

(He onmyOJIMKOBAHHBIH aAKT).

DJIEKTPOHHBIE PeCypChl

45. Hoknan o pesrensHOCTH MuHuctepeTBa roctuuuun PO B chepe
oOecrnieueHUs TpakAaH OECIUIATHOM HOPUAMYECKONW TMOMOILIBI0 [ DNEKTPOHHBIH
pecypc] // Poccuiickas razeta. — Pesxxum moctymna: https://rg.ru/2015/05/19/minust
-dok.html (mara oOpawmenus: 17.05.2021).

46. Pemenne CMUPHBIXOBCKOTO paiioHHOTO cyaa CaxalnHCKOH 001acTu
no geny Ne 2a-636/2016 [Onekrponnsiii pecype] // CyacOHble 1 HOPMATHUBHBIE
aktel P®. — Pexum pocryna: https://sudact.ru/regular/doc/uNMmeOuMxrVP
/ (nata oopamenus: 17.05.2021).



https://rg.ru/2015/05/19/minust
https://sudact.ru/regular/doc/uNMmeOuMxrVP

S7

Mpuno>kexuve 1

KonnyectBo OCYX/[AEHHbIX UME LWL NX NpeacTaB/eHNe 0 HaNN4Yum
HeOoTbeM/IeMbIX NpaB Yyenoseka, %5l

m[1paBO Ha XXWN3Hb m[1paB0o Ha 340pOBbLE
m[1paBO Ha YeCTb N JOCTONHCTBO W

8 Martepuasnbl, cobpaHHble B X04e NPeLAnnIOMHON npakTukn B ®KY UMK-15 YOCUH
Poccumn no Camapckoit o6nactu / Tynurynosa A. A. (He ony6/MKOBaHHbI aKT).



58

[Npuno>kexve 2

TUNUUYHbIE CUTYaL UK 06paLleHNs OCYX/AEHHbIX 3a OPUANYECKO/ NOMOLLbI R

38
[0 O6XanoBaHWs PeLLEHNIA rocyJapCTBEHHbIX OPraHoB
O Peanu3alyy UMLLYCTBEHHbIX NpaB
O KoHcynbTauuii no Bonpocam HacneacTsa

[0 VIHble BONPOCbI MMYLLEECTBEHHOTO U HEMMYLLIECTBEHHOIO
xapakTrepa

°2 Matepuanbl, co6paHHble B X0fe MPeAAUnAOMHON NpakTukn B ®KY VIK-15 YOCUH
Poccum no Camapckoit o6nactu / Tynurynosa A. A. (He ony6anMKOBaHHbIA akT).



